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EMPIRE COURIERS PTY LTD v T [2015] 
TASWRCT 13

Section 81A — Contribution of pertinent stressors 
can only be determined following a full hearing 

(Click here to view case)
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FACTS
The worker suffered a major depressive episode. 

The employer sought to dispute liability to pay him compensation on the ground that his illness was 
not causally related to his employment to the degree required by the Act. 

The employer was the operator of a courier business. Its joint directors and owners were the worker 
and Mr Christopher Kumpulainen. Both the worker and Mr Kumpulainen were also employed by the 
business. 

On 21 January 2015, the worker consulted his General Practitioner who diagnosed him with a major 
depressive episode. The medical certificate indicated that the worker advised him that his illness arose 
in the circumstances of ”12 months of increased demands from the company and the co-director, 
including 10-14 hour days and expectation from co-director to meet those demands”. 

On the same day that the worker saw his General Practitioner, the worker completed a claim form. 
It indicated that his illness first occurred on 24 November 2014 as a result of ”Continued build-up of 
stress from work related matters, resulting in an emotional breakdown”. 

REASONS FOR DETERMINATION
The employer relied upon a report from Dr Ian Sale, Consultant Psychiatrist. In that report, Dr Sale 
agreed that the worker was suffering from a major depressive episode, but thought that the condition 
arose both out of working for the employer and also being a co-owner. 

The employer also sought to rely upon a record of interview obtained from the worker which made 
reference to multiple matters which may have played a role in the worker’s illness. 

The employer contended that the contents of the worker’s record of interview, supported by the 
opinion of Dr Sale, indicated that the worker’s illness arose, not from his work duties, but from 
his responsibilities as an owner of the business coupled with stresses in his association with Mr 
Kumpulainen concerning the business’ priorities. 

The employer said that these circumstances made it arguable that the worker’s employment had 
not contributed to his injury, it being a disease, to a substantial degree as required by the Act and 
therefore a reasonably arguable case determination should be made. 

Commissioner Chandler thought that the evidence indicated the presence of multiple factors which 
had brought about the worker’s illness. The Commissioner said that doubtless there were some which 
were directly related to work, long hours in a vehicle attending to customer deliveries being an obvious 
example. There were other apparent stressors where the demarcation between his employment 
duties and his role as an owner/director was blurred, such as the decision to employ more staff. That 
decision may qualify as a managerial task within employment, however it may also be categorised 
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as an owner/director task. Finally, Commissioner Chandler said that the evidence suggested other 
stressors which were clearly outside the scope of the worker’s duties as an employee. These stressors 
related to his relationship with his business partner and their differences upon the enterprise’s 
management and direction. 

The pertinent stressors, the contribution made by each and their relationship to the worker’s 
employment, Commissioner Chandler said, were matters which could only be determined following a 
full hearing where all the relevant evidence could be received and assessed. 

The Commissioner concluded that based upon the material available, it was at least arguable in his 
view that following such a hearing the employer might be able to avoid liability for the worker’s claim 
on the basis that contributory stressors within his employment were not the substantial cause of his 
illness. For this reason, Commissioner Chandler thought there must be a reasonably arguable case 
determination. 

PRACTICAL IMPLICATIONS 
In cases where the worker is also the employer, Insurers should look to both sets of duties and seek 
expert opinion on what duties are the major or most significant contributing factor to the worker’s 
condition. 
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Z v NORTH WEST RESIDENTIAL SUPPORT SERVICES [2015] 
TASWRCT 18

Medical panel

(Click here to view case)
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FACTS
The worker suffered an injury to her back in the course of her employment on 6 September 2014. A 
claim for compensation was made in respect of that injury and workers compensation benefits were 
paid. 

A dispute arose as to the nature of medical treatment required by the worker. 

A referral was forwarded to the Tribunal seeking a determination that the employer pay, ”…medical and 
related expenses associated with the need for surgery, namely spinal surgery and/or physiotherapy 
and/or pain management and/or epidural steroid injection” that the worker maintained was 
necessary as a result of her injury. 

That referral was the subject of discussions between the parties and it became clear that a medical 
question arose as to whether or not the surgery proposed to be performed upon the worker was 
necessarily required by the worker. 

Accordingly, a medical panel was established to which the question put by the Tribunal was:

Is surgery, consisting of a left L3-4 decompression, micro-discectomy and rhizolysis and left 
L4-5 decompression and rhizolysis, a necessary medical service for the worker as a result 
of her injury?

REASONS FOR DETERMINATION
The medical panel reached a unanimous decision, the full details of which were provided to the parties. 
However, the substantive determination was that:

It is felt that she is in need of spinal surgery. However, the proposed surgery from the enclosed 
correspondence was that of a discectomy to the L3-4 and L4-5 levels. Although potentially 
beneficial alone it is unclear whether it will resolve most of [the worker’s] symptoms. As a 
result the suggested operation needs reconsideration given the current circumstances. It 
must be noted that her relevant specialist examined [the worker] over 6 months ago and it 
is likely that her clinical situation has changed during this timeframe. The panel’s view was 
that a discectomy and fusion of the lumbar 3-4 and lumbar 4-5 discs is the treatment of 
choice recommended by the panel. 

Given section 49(4) of the Act, the Tribunal determined that the spinal surgery suggested by the 
worker’s treaters and which was considered by the medical panel was a necessary medical service 
for the worker and accordingly the employer was obliged to meet the reasonable expenses of such 
surgery. 

However, what of the fact that the medical panel had provided advice that the proposed surgery 
might not be the optimum medical treatment for the worker? The Tribunal noted that the definition of 
”medical question” in section 3 included a question relating to: 
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(g)  a medical service provided or to be provided to a worker for an injury, including the 
adequacy, appropriateness or frequency of that service. 

The Tribunal considered that the medical panel had expressed a view as to the adequacy of the service 
in suggesting that further consideration be given to the extent of the surgery to be undertaken. 

The Tribunal thought that this view required consideration by the parties, and awaited advice from the 
parties as to the form of the order appropriate in these circumstances. 

PRACTICAL IMPLICATIONS 
a) Medical panels may have the power to determine not only whether a proposed course of treatment 

is a necessary medical service for the worker, but also whether that treatment is adequate or 
whether there is an alternative treatment that is considered a better choice for the worker. This 
alternative treatment can be more involved than the treatment initially proposed. 

b) It is clear from this case that medical panels can also cause delay, in that if the panel recommends 
treatment that is different to that initially proposed, the matter may be referred back to the 
parties for their consideration. 



Section 81A — Proper notice of the type 
of injury required

(Click here to view case)
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FACTS
The facts surrounding the worker’s claim are not in dispute. The worker has been employed by the 
employer for almost 9 years as an administration officer. There was an incident between the worker 
and her supervisor on 2 December 2014. The claim form described it as, ”I was hit on my shoulder 
on the left hand side by the manager’s fist. I was also sworn at.” The initial workers compensation 
medical certificate details, ”A gentleman called on the phone asking to speak to the manager. He was 
not present in his office so the worker offered to take his number and have the manager call him 
back. The gentleman said he had never returned his calls and was keen to speak to the manager. The 
manager at that minute walked into her office. The worker put the gentleman on hold and at that 
point the manager hit her on the shoulder blade and swore at her that he didn’t want to talk to the 
client.” 

Shortly after the incident the worker informed a co-worker. The co-worker then promptly called the 
HR department in Queensland and informed the HR manager that the manager had ”hit her”. The HR 
manager then telephoned the worker who advised her in the circumstances that she not return to 
work that day. The worker saw her GP the same day and was issued an ordinary medical certificate 
and did not identify the worker’s injury or illness. The HR manager stated that as it was not a workers 
compensation medical certificate she did not believe that the worker suffered from a workplace injury. 

In the days that followed the HR manager stayed in contact with the worker who explained that she 
as upset but wanted to return to work. On 8 December 2014 later the worker presented a workers 
compensation medical certificate certifying her incapacitated for work since 2 December 2014. The 
employer stated that this was the first time the worker gave notice that she was suffering from a 
psychological injury. The HR manager stated that at no time during their conversations did the worker 
state she was suffering from a psychological injury.

REASONS FOR DETERMINATION
Commissioner Chandler went through the test in St Helens Oysters v Coatesworth1. 

Then he looked at section 32(1)(a) of the Act. The employer’s sole complaint focused on the requirement 
under section 33(1)(d) that proper notice shall disclose the nature of the worker’s injury. Commissioner 
Chandler considered the decisions of Wright J and Slicer J in Wilkins v St Giles Society2 and the decision 
of Blow CJ in Friends’ School Inc v Edmiston3.

1  [2007] TASSC 90
2  A80/1995
3  [2014] TASSC 68

STEEL-LINE GARAGE DOORS PTY LTd v C  
(Ref No. 188/2015) [2015] (18 March 2015) TASWRCT 10

http://www.austlii.edu.au/au/cases/tas/TASWRCT/2015/10.html
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Commissioner Chandler stated that the evidence indicates that the worker was diagnosed to be 
suffering from a stress condition which resulted from the manager’s conduct and this made her 
unfit for work on the day of the incident. Commissioner Chandler states that these matters make 
it arguable that 2 December 2014 was the date when it was as soon as practicable for the worker 
to give notice of her injury. The question was whether the employer received notice on that day as 
required by section 32(1)(a).

On 2 December 2014 the employer was made aware of the assault within 30 minutes of its occurrence. 
Shortly after, the HR manager was aware that the worker had left work and was emotionally 
distressed. That afternoon the HR manager received the ordinary medical certificate. Commissioner 
Chandler states that it should have made it plain to the employer that the worker was suffering from 
a medical condition attributable to the assault. He states that the HR manager’s assertion to the 
contrary defies belief. However based upon the above authorities, these do make it arguable that 
the employer did not receive actual notice of the worker’s condition until 8 December 2014 when it 
received the workers compensation medical certificate. He stated that the employer may arguably 
be able to avoid liability for the worker’s claim on the basis that it did not receive proper notice of the 
worker’s injury as soon as practicable.

PRACTICAL IMPLICATIONS 
a) Despite the employer knowing that the worker was emotionally distressed and upset, such 

observations ”cannot form part of a notice… nor can observations that the employer ought to 
have made but did not make.” 4

b) Employers need to be aware when workers are giving notice of injury that workers detail the 
nature of the injury which, ”need not be stated with the precision of a medical diagnosis but, on 
the other hand, the essential kind, quality or characteristic on the injury must be disclosed.”5

4  Blow CJ in Friends (supra) at 22.
5  Wright J in Wilkins (supra).



FRIENDS’ SCHOOL INC v EDMISTON [2014] 
TASSC 68

Appeal — Decision of Blow CJ whether notice  
given as soon as practicable and whether ”a worker”  
in section 25(1A) denotes a worker other than the 
worker making the claim

(Click here to view case)
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FACTS
This was an appeal from the decision of the Workers Rehabilitation and Compensation Tribunal in E v 
The Friends School Inc [2014] TASWRCT 36 (see earlier commentary). 

The respondent, Gillian Edmiston, was employed as the co-deputy head of the primary school operated 
by the appellant, The Friends’ School Inc (the employer). 

There were difficulties between the head of the primary school and the employer. The respondent 
took on the role of a support person for the head. After some stressful months, the head resigned on 
15 March 2013. Thereafter, the respondent’s health, particularly her mental health, deteriorated. As a 
result, the respondent took time off work, first taking sick leave, and later taking recreational and long 
service leave. 

The respondent submitted a claim for workers compensation dated 5 September 2013. 

The employer disputed her claim. 

After a defended hearing, Chief Commissioner Carey determined that the respondent was entitled to 
workers compensation. 

The employer appealed that decision and argued that the respondent was not entitled to workers 
compensation for two reasons: 

1 That the respondent’s ”injury” was an illness of the mind that arose substantially from reasonable 
action taken by it to discipline the head of the primary school – not the respondent – or reasonable 
administrative action taken in respect of the head of the primary school, and that it follows that 
compensation is not payable to the respondent because of the provisions of section 25(1A) of the 
Act. 

2 That the respondent did not give notice of her ”injury” as soon as practicable after the occurrence 
of that injury, and that compensation is therefore not payable by reason of section 32(1)(a) of the 
Act. 

These contentions were considered and rejected by Chief Commissioner Carey. 

REASONS FOR DETERMINATION

The “reasonable action” issue
The employer contended that subsections 25(1A)(a) and (c) apply when an illness or disorder of the 
mind suffered by one worker arises from reasonable action taken in respect of a second worker. The 
respondent contended that those provisions apply only when the illness or disorder of the mind is 
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suffered by the same worker who was the subject of the reasonable action. That is how the learned 
Chief Commissioner interpreted the relevant provisions. 

Chief Justice Blow commented that the employer’s interpretation of the relevant paragraphs is a 
literal one. The head of the primary school was a ”worker”. Section 25(1A) is not expressly confined in 
its operation to action towards the worker suffering the illness or disorder of the mind, or to action in 
connection with that worker’s employment. 

His Honour said that as a general rule, because workers compensation legislation is beneficial 
legislation, ambiguities ought to be resolved in favour of the class of persons intended to be benefited 
by the legislation, namely workers. However, His Honour also said that excepting provisions in 
beneficial legislation do not always require beneficial interpretation. 

According to Chief Justice Blow, the mischief towards which the subsection was directed concerned 
the situation where a worker who has been the subject of reasonable action develops a stress-related 
medical disorder as a result, and claims compensation in respect of it. 

His Honour said that the literal interpretation of section 25(1A) as contended for by the employer 
could have surprising results. For example, if an employed manager developed a stress-related 
medical disorder as a result of routinely having to demote, discipline and sack employees, but had 
always acted reasonably, no compensation would be payable. But, if the same worker developed a 
stress-related medical disorder as a result of personally taking unreasonable action against other 
employees, compensation would be payable. Or if a worker developed a stress-related medical 
disorder as a result of providing assistance to a sub-contractor in an emotionally difficult situation, 
that worker would be entitled to compensation when none would have been available if the assisted 
person had been a fellow employee. 

Chief Justice Blow concluded that in his view section 25(1A) is ambiguous. It does not make clear 
whether or not it precludes the payment of compensation to a worker other than the worker who has 
been the subject of the reasonable action with which it is concerned. Having regard to the mischief 
towards which the subsection was directed, and the consequences that would flow if an interpretation 
favourable to employers were adopted, His Honour said it was clear that it must be interpreted as 
precluding the payment of compensation only to a worker who has been the subject of the reasonable 
action to which it refers. 

His Honour thought that the learned Chief Commissioner was right to reach that conclusion. 

The “notice of injury” issue
The employer contended that the respondent had not given notice of her ”injury” as soon as practicable 
after the occurrence of it. 

The Chief Commissioner made a finding that the worker suffered an ”injury (disease) being major 
depression”. He found that the respondent’s major depression arose out of and in the course of her 
employment, and that her employment was the major or most significant factor contributing to it. 
He considered the evidence as to the development of the respondent’s depression, and as to the 
manifestations of that condition that would have been apparent to senior staff of the employer. 

His Honour noted that Chief Commissioner Carey did not make any findings as to when the notice 
required by section 32(1)(a) was given to the employer. He did no more than to determine that, over 
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the course of an undefined period, the employer became aware, or ought to have become aware, of all 
the details of which notification was required. 

Chief Justice Blow said that it may be that section 32(1)(a) can be satisfied by a worker providing the 
required information in a series of communications rather than a single communication. However, 
section 32(1)(a) requires information to be communicated to the employer. Observations made by the 
employer cannot form part of a notice given to that employer, nor can observations that the employer 
ought to have made but did not make. His Honour said that only the communication of information by 
one person to another can constitute the giving of notice for the purposes of section 32(1)(a). 

The Chief Justice thought that by taking into account observations, and what the employer ought to 
have been aware of, and by failing to identify any particular communications that satisfied section 
32(1)(a), the Chief Commissioner erred in law. 

His Honour said that Ground 2 must therefore succeed. 

Was notice of the injury given when required?
Chief Justice Blow held that 15 March 2013 was the day when a medical practitioner first certified, as 
a consequence of the respondent’s depression, that she was incapacitated. His Honour said that it 
followed that, for the purposes of the Act, the respondent’s ”injury” was deemed to have occurred on 
15 March 2013. The respondent’s claim for compensation was dated 5 September 2013. 

The Chief Justice found that the evidence established that the respondent had substantial insight 
into her symptoms in late March and early April 2013. Her symptoms were chronicled in a series of 
computerised notes that she kept. 

His Honour was not satisfied in the circumstances that notice of the injury – depression – was given 
as soon as practicable after 15 March 2013. There was a delay, possibly for as long as five months. 

The effect of failure to give notice
The evidence established that the respondent and her husband did not begin to think about claiming 
workers compensation until her leave entitlements had almost run out. 

Chief Justice Blow referred to the evidence of the respondent’s General Practitioner, Dr Sutherland. 
Dr Sutherland gave evidence to the effect that the focus was on the treatment and relief of acute 
distress. He said that as the respondent’s depressive illness emerged, her sense of guilt and self 
blame, as well as preoccupation with managing her distress, inhibited the respondent from pursuing 
the compensation claim. Financial aspects did not seem important. Dr Sutherland said that this period 
was governed by the reasonable assumption that her illness would be of limited duration and would 
settle with the assistance of the school funded psychological therapy. 

Counsel for the employer submitted that the stated reasons for the respondent choosing not to claim 
workers compensation did not amount to a ”reasonable cause” for her not giving notice of her injury 
as required by section 37(1) of the Act. 

Chief Justice Blow disagreed. He said it was clear that the respondent initially had reason to be 
optimistic about the likely duration of her depression. Further, His Honour said that the respondent’s 
altruism in deciding to use her leave entitlements instead of claiming compensation should not be 
regarded as unreasonable. His Honour also said that it was clear that there were times in the six 
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months following 15 March 2013 when the respondent’s mental health and her associated treatment 
made it impracticable for her to do anything connected with the claiming of compensation. His Honour 
said that because of those factors, he was satisfied that the respondent’s failure to give notice when 
required was occasioned by reasonable causes. 

Prejudice to the employer
The onus was on the respondent to show that the employer’s defence was not prejudiced by her 
failure to give notice. 

Chief Justice Blow said that a great deal of evidence was available to the employer as to events 
occurring in the course of the respondent’s employment, the onset of symptoms of depression, and 
the treatment of those symptoms. Staff of the school were available for interview. The records of the 
school, Dr Sutherland, and the psychologist were available. The respondent also saw a psychiatrist. 
All of the involved health professionals provided reports to the employer’s solicitors. 

Further, the employer did not adduce any evidence of prejudice. 

Chief Justice Blow concluded that there was no reason to infer that the employer’s ability to investigate 
the claim was impaired as a result of the delay in becoming aware of it. 

His Honour said that in the circumstances, he was satisfied that the employer did not suffer any 
prejudice in relation to its defence of the claim for compensation as a result of the respondent’s failure 
to give notice pursuant to section 32(1)(a) when required to do so. 

In conclusion, the Chief Justice stated that whilst he was satisfied that the respondent failed to give 
notice of injury in accordance with section 32(1)(a) as soon as practicable after the relevant occurrence, 
that was of no consequence because, by virtue of section 37(1), the failure to give notice did not affect 
her right to claim compensation under the Act. 

The appeal was dismissed. 

PRACTICAL IMPLICATIONS 
a) Section 25(1A) of the Act only applies when the illness or disorder of the mind is suffered by the 

same worker who was the subject of the reasonable action. 

b) Only the communication of information by one person to another can constitute the giving of 
notice for the purposes of section 32(1)(a) of the Act. 

c) Even if a worker does not give notice as soon as practicable after the occurrence of an injury 
pursuant to section 32(1)(a), if the worker has reasonable cause for not giving notice, and the 
employer does not suffer any prejudice in relation to its defence to the claim for compensation, 
the failure to give notice does not affect the worker’s right to claim compensation under section 
37(1) of the Act. 



P v KNIES MOTEL LTD [2015] TASWRCT 17

Costs of a Section 77 dispute following  
a negotiated settlement 

(Click here to view case)
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FACTS
On 8 January 2015 the worker’s solicitor provided invoices for medical treatment to the employer’s 
solicitor seeking a refund of those expenses. Follow up letters were sent on 15 and 29 January 2015. 
In the latter, the worker indicated a referral would be filed with the Tribunal if the expenses were 
disputed.

On 3 February 2015 the employer wrote to the worker with an offer in full and final settlement of the 
worker’s claim including the outstanding medical expenses. On 10 February the worker responded 
rejecting the offer and seeking payment of the outstanding expenses.

On 18 February the employer made a further offer and requested that the worker refrain from making 
a referral to the Tribunal without first providing notice to the employer.

On 23 February the worker made a referral to the Tribunal seeking the payment of medical expenses 
in the amount of $3,202.85.

On 27 February the employer wrote to the worker indicating that on 19 February the employer had 
provided instructions to their solicitors that funds would be provided to them for payment of the 
outstanding medical expenses in anticipation that the offer of 18 February would be rejected. 

The referral was subsequently settled by negotiations with the employer agreeing to pay the worker 
$3,199.00.

The parties sought to have the referral dismissed by consent.

The employer then subsequently disputed that there ought be an order for costs against them.

REASONS FOR DETERMINATION
The worker submitted that costs should follow the event in the usual form. The worker gave evidence 
of a background of having ongoing difficulties with receiving payments from the employer. The 
employer was without insurance when the claim was made and the worker had been forced to file 
three previous referrals in order to obtain payments.

The worker argued that in relation to this referral there was no issue as to liability, nor whether the 
expenses were reasonable and as a result of the injury. The payments were not made within the time 
limit prescribed by the Act and were not made until after the referral was filed.

The employer argued that an order for costs in the circumstances would amount to punishment 
against the employer who was at all material times negotiating in good faith as:

i) It was unreasonable for the worker to file the referral given that negotiations were underway;

ii) There was no delay by the employer;

iii) The employer had sought to be given notice of a referral;

http://www.austlii.edu.au/au/cases/tas/TASWRCT/2015/17.html


Page 13

iv) That the referral was not a proper referral under section 77 as there was no question raised as 
to whether it was a proper claim, or as to the reasonableness of the amount of such claim, or the 
necessity for the medical rehabilitation services.

As to the argument that the referral was not a proper one, the Tribunal said that the Act provides that 
referrals are made pursuant to section 42, with section 77 providing commentary as to how certain 
disputes can be resolved. Here, the worker was seeking an order enforcing her legal entitlement to 
benefits. It was noted that the Tribunal is to resolve disputes with as little technicality and formality 
as proper consideration of the matters to be determined permit. 

Therefore, the Tribunal did not consider itself to be without jurisdiction by what might have been 
reference to the incorrect referring provision. 

The Tribunal noted the purpose of awarding costs is to indemnify the successful party for the costs 
reasonably incurred in defending or bringing the action and it is not intended as a punishment to the 
other party.6 

The Tribunal confirmed that in the normal course costs will follow the event unless there are 
circumstances which warrant a departure from that course.7

The Tribunal considered that there was a liability established for the employer to pay the expenses 
claimed pursuant to section 77AA(6) as the accounts had been served and the employer had not 
disputed its obligation to pay. 

The Tribunal considered that the worker had a legal entitlement to the payment of the expenses 
which the employer did not meet and the worker was therefore entitled to seek an order in that 
respect from the Tribunal.

The Tribunal noted that the negotiations regarding the overall settlement of the workers claim did 
not relive the employer of its obligation to pay the expenses for which liability had been established. 

The Tribunal further noted that the employer had not provided an undertaking that the expenses 
would be paid. Nor did they dispute quantum, which, if they had, the appropriate course would have 
been to pay the amount agreed and then refer the dispute to the Tribunal.

The Tribunal therefore ordered that the employer pay the worker’s costs of the referral. 

PRACTICAL IMPLICATIONS 
a) An entitlement to benefits under the Act must be paid within the prescribed time limits or else, if 

there is a dispute as to entitlement, a referral to the Tribunal should be made.

b) This is even in circumstances where negotiations are taking place. However in those circumstances 
it may be adequate to provide a clear undertaking that the benefits will be paid if the settlement 
offer is not accepted.

c) If none of the above options are adhered to, the employer risks a costs order being made against 
them.

6  Latoudis v Casey [1990] HCA 59.
7  Unilever Australia Limited v Gunn & P D Wholesalers Pty Ltd 143/1998.



LYDEN BUILDERS PTY LTD v L [2014] 
TASWRCT 34

Whether an insurer has authority to issue an  
81A notice; whether the worker was an ”employee” 
for the purposes of the Act 

(Click here to view case)
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FACTS
The worker made a claim for compensation after he injured his lower back at work. The employer was 
a building company, and the worker was the company’s sole director. A medical certificate shows the 
worker’s incapacity to have ceased on 10 May 2014. The worker submitted that: 

1 The employer had not formed the necessary intention to dispute the claim, prior to issuing the 
notice under s 81A (1) (a); and, or in the alternative, 

2 That QBE Insurance (Australia) Limited (QBE) was not the employer’s properly authorised agent 
for the purposes of issuing that notice. 

QBE’s indemnity policy stated: 

The Company shall be entitled to use the name of the Employer and any worker of the 
Employer in respect of anything indemnified under this Policy including the bringing, 
defending, enforcing or settling of legal proceedings for the benefit of the Company. 

The employer disputed the claim for two reasons: 

1 The worker was not an employee for the purposes of the Act, and therefore had no entitlement 
to compensation; and 

2 The worker no longer has any incapacity for work, and therefore there is a reasonably arguable 
case in relation to the employer’s liability to make weekly payments. 

The employer had also disputed two expenses, contending that the charges were unreasonable or 
unnecessary, as the worker was not a worker for the purposes of the Act. Section 77AC (3) (b) says that 
the Tribunal has to order that the employer is not liable if it is reasonably arguable that the expenses 
are unreasonable or unnecessary.

REASONS FOR DETERMINATION
Commissioner Chandler referred to Underwood J’s judgment in Scobie & Glover Engineering Pty Ltd v 
Scobie [2004] TASSC 116 when determining the worker’s submissions. His Honour stated at [23] that:

Clause 7 authorises (inter alia) the bringing, in the name of the appellant, of any legal 
proceedings for the benefit of Allianz. … [A] legal proceeding is bought when the jurisdiction 
of the Tribunal is invoked. Relevant to the facts in this case, that is done when the procedure 
to invoke that jurisdiction is followed. … [Making] a decision to dispute the claim is the first 
step, or a condition precedent, to referring the matter to the Tribunal in accordance with s 
81a (1) (c). Upon a referral being made, the jurisdiction conferred by s 81A (2A), (2B) and (2C) is 
exercised. Clause 7 clearly confers capacity… to invoke the jurisdiction of the Tribunal. 

http://www.austlii.edu.au/au/cases/tas/TASWRCT/2014/34.html
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Commissioner Chandler adopted these findings. The policy document therefore authorised the 
insurer to make the referral in the name of the employer, and the authority extended to forming 
the necessary intention for the purposes of the s81A (1) (a) notice. Commissioner Chandler therefore 
found that jurisdiction existed to deal with this matter. 

In relation to the employer’s submissions, Commissioner Chandler considered whether the worker 
was, at the time of the injury, a worker under a contract of service, and hence a worker as defined in s 
3 of the Act. Material provided by ASIC suggested that the worker had control over all work performed 
for the benefit of the employer, as he was the employer’s sole director, secretary and shareholder. 
Documentation demonstrated that the worker was not paid wages for work done for the benefit of 
the company. This is consistent with work done under a contract for service, rather than a contract 
of service. The test for determining the worker’s employment status was one of considering multiple 
indicia. Relevant factors included: that the employer was the sole provider of his work; that he worked 
regular hours on Monday to Friday; that the insurer had accepted a prior claim for compensation 
made by the worker; that wages had been paid to the worker in previous years; and that there was an 
expectation that he would be paid wages for the current financial year, which incorporated the date 
of his injury. 

Commissioner Chandler was of the view that the employer had identified two factors which, if 
accepted, could lead to a determination that the worker was regained under a contract for services, 
and therefore was not a worker as defined under the Act. Such an outcome would enable the employer 
to avoid liability. 

This led the Commissioner to find that a reasonably arguable case existed.

In relation to the disputed expenses, Commissioner Chandler held that it would be perverse and 
unreasonable to require the employer to pay expenses when they concern services provided to a 
patient who may not be a worker as defined under the Act, and hence a person without entitlement 
to compensation. 

PRACTICAL IMPLICATIONS 
a) Consistent with Scobie & Glover Engineering Pty Ltd v Scobie, where an insurer’s policy allows 

for the bringing of a legal proceeding, this is sufficient authority to invoke the jurisdiction of the 
Tribunal. 

b) Where a worker is the sole director of the employer company, multiple indicia will be used to 
determine whether the worker is an ‘employee’ for the purposes of the Act. 

c) Medical expenses are able to be disputed under s 77AC (3) (b) where a reasonably arguable case 
exists. 



THE STATE OF TASMANIA (DEPT OF POLICE & EMERGENCY 
MANAGEMENT) v H [2015] TASWRCT 9

Section 81A — Factual basis for the diagnosis 
not made out

(Click here to view case)

Page 16

FACTS
The worker was employed as a clerical support officer at Tasmania Police’s Academy.

The worker made a claim for compensation for the aggravation of pre-existing vulval pain known as 
vulvodynia which she attributed to ”aggressive and bullying behaviour from another worker.”

The employer did not dispute that the worker suffered the aggravation of the pre-existing vulval pain 
however asserted that it was reasonably arguable that her employment was not the major or most 
significant factor to that aggravation. 

The initial medical certificate cited the circumstances as a work colleague becoming aggressive 
towards the worker and then submitting a complaint about the worker. The worker said that her 
vulval pain re-started the following day.

A medical report from Obstetrician and Gynaecologist Dr Warren Kennedy details that the worker had 
surgery on her vulva for a cyst some 10 months prior. The report said that the worker made a slow but 
steady recovery until the event at work. Dr Kennedy held the opinion that he had no doubt that the 
recurrence of the worker’s pain was related to the ”stressful event that occurred in the workplace.”

The employer relied on a statement made by the worker and a statement made by the alleged bully, 
Dr McConnell-Imbriotis, the Academy’s Education and Development Adviser.

The statement of the worker recounted the circumstances of the incident as an email and a subsequent 
face to face exchange between her and Dr McConnell-Imbriotis regarding a task requested of the 
worker by Dr McConnell-Imbriotis. The worker said that Dr McConnell-Imbriotis was belligerent, 
aggressive and intimidatory, and seemed enraged. The worker says shortly after the exchange she 
began experiencing vulval pain.

REASONS FOR DETERMINATION
The statement of Dr McConnell-Imbriotis recounted the initial conversation and the Tribunal viewed 
the words used as civil, and not offensive or threatening. The Tribunal found that the task required of 
the worker by Dr McConnell-Imbriotis was particularly trivial. 

The Tribunal noted that the second exchange occurred as Dr McConnell-Imbriotis seemed confused 
and surprised by the worker’s response during the initial exchange and the second exchange as brief, 
civil and inoffensive. 

The Tribunal noted the evidence of Dr McConnell-Imbriotis that her face is often red because of a 
medical condition and it should therefore not be assumed that she was angry.

The statement of Dr McConnell-Imbriotis however did not deny that she was aggressive and bullying. 

The Tribunal took the view that if Dr McConnell-Imbriotis’ version of events were accepted then a 
determination would follow that the conduct was not inappropriate and could not reasonably be 

http://www.austlii.edu.au/au/cases/tas/TASWRCT/2015/9.html
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perceived as such by the worker. The Tribunal therefore took the view that such a finding may lead to 
the factual basis for the diagnosis not being made out and the employer therefore avoiding liability.

A reasonably arguable case was therefore determined to exist.

PRACTICAL IMPLICATIONS 
a) As we are already aware, in a claim involving bullying or similar allegations, by having the alleged 

offender give evidence as to their version of events, if different to those alleged by the worker, a 
reasonable arguable case will exist for reason that factors identified as the cause to the workers 
condition may not have occurred.



HUON AQUACULTURE COMPANY PTY LTD v C 
[2015] TASWRCT 11

S69(13) and reasonably arguable case
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FACTS
The worker was employed as a finfish attendant. 

The worker made a claim for compensation for a left shoulder injury occurring on 5 September 2013 
which the employer accepted liability for.

The worker provided medical certificates showing ongoing incapacity until 30 November 2014. The 
next certificate was then not provided until 30 December 2014 despite being dated 1 December 2014. 
The evidence was that the worker had forgotten to provide the certificate to the employer.

The employer therefore filed a dispute relying on s69(13) as there had been a gap of more than 14 days 
in the provision of certificates. 

In February 2015 the employer had the worker examined by Occupational Physician Dr Grantley 
Tschirn who provided a report relied upon by the employer. That report provided the opinion that the 
worker was capable of participating in a return to work program and could work up to full time hours 
provided that there were physical restrictions in place. 

The employer also relied upon a statement from the Occupational Health and Safety Manager of the 
employer that identified that he had read Dr Tschirn’s report and was aware of the physical restrictions 
that the worker was subject to. The statement confirmed that the employer has fish farm attendant 
positions available that could accommodate all of the worker’s restrictions and that will earn him 
above the amount of the weekly payment that the worker was receiving pursuant to the Act.

The employer therefore disputed liability to make weekly payments of compensation because the 
worker was able to earn in suitable employment an amount exceeding his weekly payment.

The report of Dr Tschirn provided an opinion that the worker should maintain an exercise regime as 
recommended by his physiotherapist but does not otherwise require ongoing treatment.

The employer therefore disputed liability to pay benefits under Division 2 of Part VI because, it asserted, 
the worker no longer required any treatment.

REASONS FOR DETERMINATION
The Tribunal referred to the decision of Federal Hotels v Webb8 and noted that an employer’s initial 
acceptance of liability for the worker’s claim does not preclude it from contesting liability once s69(13) 
is enlivened. 

8  [2014] TASSC 36

http://www.austlii.edu.au/au/cases/tas/TASWRCT/2015/11.html
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The Tribunal also referred to the decision in Walker v J and A Building Services9 as authority for the 
employer being able to rid itself of s81A liability in circumstances where it disputes liability to make 
any weekly payments on the basis that the worker is not incapacitated. 

Here there was a gap in certification of more than 14 days and the Tribunal was therefore satisfied 
that the s81A referral was permitted under s69(13).

The Tribunal was of the view that if the evidence of Dr Tschirn and the OH&S Manager was accepted at 
a hearing then the employer may be able to avoid liability to make weekly payments to the worker. In 
addition, a similar outcome would occur in relation to benefits under Division 2 of Part VI if Dr Tschirn’s 
evidence was accepted.

The Tribunal therefore found that a reasonably arguable case existed.

PRACTICAL IMPLICATIONS 
The decision reaffirms that where there has been a gap in certification of 14 days or more and where 
the worker has not yet recovered but is earning an amount above his weekly payments then the 
employer may not be liable to continue to make weekly payments. 

9  [2006] TASSC 90
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FACTS
The worker was a client service officer at Service Tasmania and was also a workplace delegate for the 
Community and Public Sector Union (CPSU).

A claim was made for an adjustment disorder occurring on 26 November 2014. 

The circumstances were that on 25 November 2014 the worker attended a meeting with ‘Nick’, an 
officer of the CPSU, regarding upcoming industrial action. Following this meeting the worker sent an 
email from his work computer and work email to the CPSU members of his workplace. 

That email reminded staff of the stop work meeting happening in two days time, and contained a 
message from Nick that all should be attending the strike and that members should not attend work 
during the period.

The following day, Acting General Manager of the employer, Michael Varney, sent an email to the 
worker regarding the worker’s email of the previous day. That email confirmed that the worker’s email 
of the previous day had been bought to his attention. It noted and attached the Workplace Resource 
Policy that stated ”users are prohibited from engaging in activities which are considered inappropriate 
or unacceptable by the Department.” The email gave a caution as to the sending of such emails and 
noted that such an email may be considered as inappropriate or unacceptable by the Department. 
Finally, it asked that the worker consider the content of his emails before sending in the future, and 
said that it may be preferable in some instances to hand deliver messages rather than using the 
Department email system.

Following receipt of this email the worker left the workplace and consulted a GP who certified him as 
incapacitated with symptoms of severe psychological distress and agitation attributed to an incident 
on that day described as ”perception of unreasonable and excessive workplace criticism.”

The employer put into evidence a copy of the Workplace Resource Policy which contained a section to 
the effect that users of the employer’s technology are prohibited from engaging in inappropriate or 
unacceptable behaviours. 

At the hearing the worker disputed that the employer had disputed the claim within 84 days. 

REASONS FOR DETERMINATION

The time issue
The evidence before the Tribunal suggested several dates upon which the employer received the 
claim. That issue was required to be determined first to ensure that the employer had disputed the 
claim within the 84 day requirement of the Act. 

The evidence of the worker’s wife was that at about 1.00pm on 2 December 2014 she took the 
workers compensation claim form to the Howrah Post Office where she was told by a staff member 
that the letter would be collected at 4.30pm that afternoon. 

http://www.austlii.edu.au/au/cases/tas/TASWRCT/2015/15.html
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The evidence of Mr Tim Witt, the employer’s Principal Human Resources Consultant, was that all 
mail was received and distributed by the Human Resources office. Further, that each piece of mail is 
opened and processed on the day it is received. The piece is then distributed to the team or individual 
responsible for dealing with the matter. 

The worker’s claim document had the employer’s stamp impressed on its portion of the claim form 
and it showed a receipt date of 8 December 2014. The form shows the date the claim was lodged with 
the insurer as being the same date. 

The employer also relied upon an extract from the Australia Post website that provided an estimate for 
the delivery time of an item posted from Howrah on 2 December 2014 going to Hobart. The estimated 
delivery date was between 3 and 8 December 2015. 

Additionally, there was a weekend between the date of posting and the asserted date of receipt. 

In light of the above, the Tribunal took the view that the employer did not receive the claim until 8 
December 2014 and therefore the dispute had been made within the 84 day time limit.

The injury
The employer accepted that the worker was suffering from an injury which was a disease or a disorder 
of the mind but said that it substantially arose from reasonable administrative action taken in a 
reasonable manner in connection with the worker’s employment. 

The Tribunal accepted the evidence that the initial medical certificate and the information of the 
sending of the email by Mr Varney was strongly in support of that email being the cause of the 
worker’s injury.

The Tribunal took that view that the sending of the email by Mr Varney could reasonably be argued as 
reasonable administrative action for two reasons. Firstly, because it could be classified as an action 
that related to the workings and functioning of the workplace10 because it directly concerned the 
worker’s compliance with a specific policy of the employer. Secondly, because it could be categorised 
as an action with respect to the relationship between the employee and employer11 and this was 
because it was attempting to seek the workers compliance with the specific workplace policy. 

It was accepted by the Tribunal that it was at least arguable that Mr Varney’s action was reasonable 
in that it was done by email and contained the information that it did.

A determination was therefore made in favour of the employer.

PRACTICAL IMPLICATIONS 
An action taken by an employer towards an employee in relation to compliance with a workplace 
policy may be classified as reasonable administrative action pursuant to the Act. 

10  Pursuant to Burrage v Rural Press Ltd [2013] TASSC 43 with reference to Workcover Corporation of SA v Summers (1995) 
65 SASR 243
11  Pursuant to Burrage v Rural Press Ltd [2013] TASSC 43 with reference to Commonwealth Bank of Australia v Reeve 
[2012] FCAFC 21.
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FACTS
In this case, the worker made three assertions of fact in relation to his injury for which workers 
compensation was claimed. Each of the assertions was disputed by the employer. 

First, the worker said that he had a fall in the workplace in the early hours of 17 November 2010. Next, 
he said that as a result of that fall he injured his left knee. Finally, the worker contended that his knee 
injury made him incapacitated for work. 

The worker’s entitlement to weekly payments required a determination in his favour upon each of 
these three issues. 

The worker was employed as a part-time Night Duty Manager at a Hobart hotel. One of his duties, 
during the course of each shift, was to do a ‘walk-around’ of the premises. This involved systematically 
moving from one floor to the other to inspect the lift foyer areas and the adjoining hallways. This 
was also used as an opportunity to collect any room-service trays left in these areas along with any 
breakfast order forms.

The worker was rostered to work on the night of 16 November 2010. 

Some weeks before, he had had a fall at home when he trod on a piece of Lego. The worker suffered 
an injury to his back and did not attend work for five to six weeks. He had resumed work about one 
week prior to 16 November. 

It was the worker’s evidence that at about 2.30am on 17 November he began a walk-around. He took 
with him a trolley to carry any room-service trays he may have collected. It was on the ninth floor that 
the worker said he had his fall. 

The hotel was serviced by two lifts located beside each other. There were two cupboards in the right 
side corridor of the ninth floor which were located in the wall that backs onto the lift well. The one 
closest to the lifts housed a fire hydrant. It was common ground that at times it was also used to 
store a vacuum cleaner. 

The worker said that after his fall he continued to complete the walk-around although it was a 
”struggle”. The worker remained on duty until the end of his shift at 7.00am. Before he finished, he 
sent two emails to his Manager. The first was timed 5.45am and headed ”Night Report”. It described a 
”very Quiet night” and included advice that four room-service trays were collected and that breakfast 
menus were obtained from eight rooms. The second email was timed 6.36am and was titled ”Vaccumes 
in the halls again”. It stated:

Hey Greg I just wanted to let you know that when I was collecting the room service trays 
last night I tripped over a bloody vaccume that was left out on the 9th floor don’t know if it 
was a guest or cleaner? I dropped the room service tray that I was collecting it made a bit of 
a crash I hope I didn’t wake anyone or there is no complaints this morning. The shit thing is 

http://www.austlii.edu.au/au/cases/tas/TASWRCT/2014/54.html


Page 23

I am starting to feel a bit sore in the back as well as twisted my bloody knee and that’s a bit 
tendor so as soon as I get home I’ll ice it up hopefully it will be okay. 

The worker was not rostered to work for the next five days. He worked the night shift on 22 November. 
The following day he consulted his General Practitioner, who provided him with an Initial Worker’s 
Compensation Medical Certificate. It described the worker’s presenting symptoms as ”painful left 
knee”. It recorded that the worker stated that his injury occurred on 17 November 2010 when he 
”tripped over vacuum cleaner and twisted a knee”. 

The worker had not resumed work since, but for a brief period under a return-to-work plan. 

REASONS FOR DETERMINATION

Did the fall occur?
It was the worker’s evidence that he was aware of previous occasions where vacuum cleaners had 
been left in the corridors, either by cleaning staff or even by guests. He also said it was not uncommon 
for guests to make an order for room service at the café and then pay cash. In these instances, the 
orders were not recorded or shown on the customer’s room account. 

The employer tendered a statement of the hotel’s Afternoon Duty Manager which stated that at 
10.40pm he carried out a floor walk and security check and there was no vacuum cleaner on the floor 
near where the worker said he fell. However, when he gave evidence in person, the Tribunal found that 
he was less definite. It was put to him that he did not have a clear recollection of events on the night 
and he agreed. 

The hotel’s Executive Housekeeper then gave evidence that each work day before finishing work she 
would carry out a check on each floor. If she found any items out of place she would put them away. 
She also said that her ”maintenance gentleman” did a similar check. She said that she was unaware 
of any occasion where a guest had used a vacuum cleaner. She also said that in her time at the hotel 
she had not seen a vacuum cleaner left out in the corridor areas, however she acknowledged that the 
Manager had spoken to her about cleaning staff leaving items out. 

The Manager then gave evidence. He acknowledged that vacuum cleaners were stored in cupboards 
on each floor for the use of house-keeping staff. He said that they were not for personal use by 
guests. He said that after he received the worker’s second email, he made some enquiries of the hotel 
cleaners. He was informed by the cleaner working on the ninth floor that she had put the vacuum 
cleaner away. However, the Tribunal noted that this woman was not called to give evidence and no 
explanation was given by the employer for her non-attendance. As such, Commissioner Chandler said 
that he attached no weight to any conversation the Manager may have had with her. The Manager 
acknowledged in cross-examination that there had been occasions when he had spoken to cleaning 
staff about leaving vacuum cleaners in the corridors. 

Documentation was then put into evidence which purported to show that no other room service 
deliveries were made to the ninth floor on 16 November. However, the Manager acknowledged that 
the documentation did not exclude orders made after 11.30pm nor any orders paid with cash at the 
hotel’s café. 

As the employer was asserting that the worker’s fall was fiction, this directly raised the worker’s 
credibility as an issue. 



Page 24

Commissioner Chandler accepted the evidence of the Executive Housekeeper that at or shortly before 
3.00pm on 16 November, she did attend the ninth floor and did not sight a vacuum cleaner. 

Commissioner Chandler then turned to the evidence of the Afternoon Duty Manager. He said that it 
seemed apparent from his general demeanour and his response to questions that he was unwilling to 
firmly adopt and endorse the contents of his statement. The Commissioner said that this left him in 
a position where he was unable to positively accept that the Afternoon Duty Manager carried out an 
inspection of level 9 at 10.40pm on 16 November and did not observe a vacuum cleaner. 

This led Commissioner Chandler to conclude that the last inspection made on level 9 prior to the 
worker carrying out his walk-around at around 2.30am on 17 November was the inspection by the 
Executive Housekeeper around 3.00pm the previous day. 

Commissioner Chandler thought there had been ample opportunity for him to assess the worker’s 
truthfulness during his evidence, and was satisfied that the worker’s account of his fall was not a 
concoction and that he was truthful in his description of this event. This led the Commissioner to 
specifically find that at the material time the worker did trip and fall over a vacuum cleaner which was 
on the floor.

Did the worker suffer a left knee injury? 
The worker said that in the five days following his fall his left knee caused him a ”lot of pain” and that 
”it was swollen”. He treated it with ice and heat. The worker first sought medical treatment six days 
later when he consulted his GP. 

The worker’s GP did not give evidence, but a copy of the medical centre’s file was tendered. 

On 29 August 2012, the worker was seen by Sports Medicine Physician, Dr David Humphries. Dr 
Humphries gave evidence at the hearing that it was his view that the incident at work on 17 November 
had caused the worker damage to his lateral meniscus. 

Dr Ross Ulman, Consultant Physician and Rehabilitation Physician, also examined the worker. Dr 
Ulman was firm in his view that any pain being suffered by the worker was ”not due to a physical 
injury in his knee joint”. 

It was the worker’s evidence that his left knee had not been symptom free since his fall at work 
despite having treatment. He also acknowledged that he continued to suffer from back pain. The 
worker maintained that his knee pain was a greater problem for him than his back pain. 

The Commissioner noted that the worker’s GP’s consultation notes did not make any reference to 
treatment for a knee condition until the worker’s attendance on 23 November. Commissioner Chandler 
said that overall he had come to the view that the worker was not suffering from an injury to his left 
knee immediately prior to 17 November. 

Commissioner Chandler said that he had accepted that the worker fell at work. He accepted to that 
such a fall was capable of causing injury to the worker’s knee. He also said that the worker’s evidence, 
which he accepted, that he experienced knee pain shortly after the fall was consistent with an injury 
having occurred. 

After reviewing the medical evidence, the Commissioner stated that all of this led to the logical 
conclusion that the worker’s fall on 17 November did cause an injury to his left knee which generated 
pain. 
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Did the injury result in incapacity?
Section 69(1) of the Act creates two preconditions to an entitlement to weekly payments. First, a total 
or partial incapacity must have resulted from the injury. Second, the existence of that incapacity must 
be supported by a certificate in the approved form. 

The employer asserted that it had not been served with any certificates indicating incapacity beyond 
30 October 2011. Although later certificates did exist, the worker acknowledged that none of those had 
been served upon the employer. This led the worker to concede that any determination the Tribunal 
may make requiring weekly payments to be made should not extend beyond 31 October 2011. 

In total there were eight certificates all asserting a total incapacity. However, the certificates showed 
gaps in the certification of that incapacity. Commissioner Chandler found that the worker had provided 
the employer with certificates which supported the existence of total incapacity from 23 November 
2010 to 31 October 2011 save for three periods. 

In relation to whether the injury resulted in incapacity, Commissioner Chandler said that he had 
accepted that the worker did injure his left knee in his fall at work. He also accepted the worker’s 
evidence that since that event his left knee had been symptomatic. 

Commissioner Chandler concluded that he was satisfied, accepting the worker’s evidence concerning 
his pain, that he had an incapacity for work to 31 October 2011 in the least. The Commissioner said 
that he did not have any evidence of the worker’s capacity during the relevant period to earn income 
from alternative employment which would enable a finding that he was partially incapacitated. This 
led Commissioner Chandler to find that for the period up to 31 October 2011 the worker was totally 
incapacitated for work as a result of his left knee injury. 

PRACTICAL IMPLICATIONS 
a) Even if an employer is trying to assert that an injury did not result in incapacity, they should 

also adduce evidence in the alternative that the worker has only a partial incapacity so that if 
the Tribunal does find that the worker was incapacitated, it is open to it to find only a partial 
incapacity as opposed to total incapacity. 

b) If a party elects not to call a witness to give evidence, they need to be aware that the Tribunal 
may make certain inferences from that, for instance, the Tribunal may draw the inference that 
the event did not occur, or not place any weight on the evidence involving that witness. 
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FACTS
The worker made two claims for compensation both of which were disputed by the employer pursuant 
to section 81A. The facts of both claims for compensation were intertwined. The worker’s initial claim 
related to an injury to her lower back that allegedly occurred on 19 July 2014 when she was assisting 
a client on a toilet commode in her role as a disability support worker. In the initial and continuing 
workers compensation medical certificates she was diagnosed with muscular strain of the lower back. 

The worker had not been certified as being fit for pre-injury duties when on 5 August 2014 she was at 
home and bent over to pick up an object from the floor when she felt acute pain, causing her to recoil 
upwards resulting in her falling to the floor. Following, this incident she was diagnosed as suffering a 
compression fracture at T12.

The employer denied liability for the second injury as it was a separate incident occurring at the 
worker’s home and it was not suffered in the course of her employment; it was a different discrete 
injury and it resulted in her ongoing incapacity and the need for her to undergo more significant 
treatment, such as spinal surgery. 

The worker submitted that there were not two separate injuries but rather the second injury was a 
result of the first and it therefore did not matter that it occurred away from the workplace. 

Chief Commissioner Carey determined that there was a reasonably arguable case. 

REASONS FOR DETERMINATION
Chief Commissioner Carey considered the report of Dr Gilbert, which the employer relied upon. Dr Gilbert 
stated that ”mechanical low back pain in the low lumbar spine does not progress to a pathological 
compression fracture of T12 without separate injury. Correlating the fall, as described, directly with 
the work causation of a previously resolving mechanical back pain, in a different anatomical location, 
with underlying osteopenia, is in my opinion not a causal link.”

He then considered the reports of Dr Common the GP and Professor Bittar, upon which the worker 
relied. Both Dr Common and Professor Bittar indicated that there was a causal link between the first 
injury and the second injury. 

Chief Commissioner Carey stated that the opinions of the medical practitioners involved had not been 
fully developed nor their opinions tested. He concluded that this was not a case where the employer’s 
assertion as supported by expert medical opinion could be rejected as unmeritorious. He stated that 
Dr Gilbert’s report provided a basis to argue that the second injury was not causally connected to the 
first injury and in the circumstances in which it occurred there was no liability in the employer. 

PRACTICAL IMPLICATIONS 
Where a claim is made for an injury that happens outside of the workplace, the injury must be causally 
connected to work or another work-related injury to be compensable. 

http://www.austlii.edu.au/au/cases/tas/TASWRCT/2014/52.html
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BACKGROUND
The worker was employed as a doctor at the Royal Hobart Hospital. 

It was alleged that she had suffered ongoing bullying, harassment and discrimination in the course 
of her employment. 

The worker asserted that she first provided her employer with verbal notice of this injury on 3 October 
2014, and then followed up with written notice on 10 October 2014. 

The written notice came via email and included a medical certificate not in the prescribed form alleging 
that the worker was certified unfit for work from 4 – 8 October 2014. The email further stated that the 
worker was unable to continue working in the hospital environment, and requested alternate duties 
elsewhere.

Subsequently, on 16 December 2014, the worker was certified as incapacitated for work, and on 
31 December 2014 the employer received the medical certificate (which was the same date as the 
compensation claim was received). 

The worker relied on two medical reports, one from her treating GP Dr Mulchay, and one from Dr 
Evenhuis following a psychiatric assessment. Dr Mulchay indicated that the worker’s employment 
was a significant cause of her illness, but that administrative action and pre-existing vulnerabilities 
were also present. Dr Evenhuis found that the employment was the major contributing factor. 

REASONS FOR DETERMINATION
The employer disputed liability on several grounds:

1 The worker had not given notice of her injury as soon as practicable;

2 Her employment had not contributed substantially to her injury;

3 The injury arose substantially from a decision by the employer not to allow transfers, and/or 
reasonable administrative action.

Notice
The employer submitted that the receipt of the medical certificate on 31 December 2014 did not 
constitute notice as soon as practicable after the October 2014 injury.

The employer also maintained that the email dated 10 October 2014 did not constitute notice as it did 
not contain sufficient information to identify the cause of the worker’s injury. 

http://www.austlii.edu.au/au/cases/tas/TASWRCT/2015/19.html
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In particular, it was argued that no specifics were provided about the way in which her employment 
caused the injury. 

Reference was made to s33(1)(d) of the Workers Rehabilitation and Compensation Act 1998 (Tas) 
(Act), which requires notice of an injury to include the nature of the injury, the date on which the injury 
occurred, and the cause of the injury to be given to the employer. 

The Chief Commissioner stated that the Act requires actual notice which must be accompanied by 
sufficient detail to allow the employer to identify the causative event. He also noted that the level 
required will vary between cases. 

The Chief Commissioner noted that the apparent delay from October to December in providing an 
indication of the causative events gave rise to a reasonably arguable issue as to whether notice was 
given as soon as practicable. 

Causation
Chief Commissioner Carey also commented on causation generally, particularly as the worker’s claim 
outlined 16 events or circumstances which she asserted were causative of her mental illness.

He found that the worker’s psychological condition could have many varied contributors, and that the 
adjudicator’s decision in relation to causation invariably turns on the assessment of the veracity and 
reliability of the complainant. 

PRACTICAL IMPLICATIONS 
a) Notice will not be considered to have been given as soon as practicable if it fails to include details 

of the nature of the injury, the date on which it occurred and the cause of the injury. It was found 
that reference to a condition being caused as a result of employment without more detail was 
insufficient to satisfy the requirements of causation.

b) Often the causes of psychiatric injury will be multifaceted and it will be difficult to identify the 
most significant factor, however a dispute can be granted on that basis.
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FACTS
This was an appeal from a decision of Chief Commissioner Carey in the Tribunal, by which he declined 
to refer a medical question to a medical panel.

The decision concerned a worker named Annette Treloar, the respondent to this appeal. She was an 
employee of the State Government. She suffered a permanent impairment as a result of a psychiatric 
injury. The solicitors for the worker and the State each obtained reports from psychiatrists as to the 
extent of her permanent impairment. As sometimes happens, the two doctors arrived at different 
percentages. Counsel for the State subsequently asked the learned Chief Commissioner to refer the 
question of the extent of the worker’s permanent impairment to a medical panel. Such a referral 
can be made pursuant to section 49(3)(b) of the Act. Counsel for the worker opposed that course. 
The learned Chief Commissioner directed that the matter be referred to a medical panel but, before 
nominating the panel members, changed his mind, and decided that the Tribunal was unable to refer 
the question to a medical panel and relied on T v State of Tasmania (Department of Health & Human 
Services) [2014] TASWRCT 18. 

This was an appeal from that decision.

When a worker suffers an injury and becomes entitled to compensation, section 71(1) of the Act 
makes provision for the worker to be paid a lump sum in respect of any permanent impairment that 
results from that injury, in addition to any other compensation payable under the Act. 

Section 49(3)(b) of the Act provides that, ”Where a medical question arises in any proceedings before 
the Tribunal, the Tribunal may ... refer the medical question ... to a medical panel formed under section 
50.”

The term ”medical question” is defined in section 3(1) of the Act. By virtue of part (f) of that definition, 
”the assessment of the degree of permanent impairment, including whether the impairment is 
permanent” is a ”medical question”.

The composition of medical panels is governed by section 50 of the Act.

The Act also contains separate provisions relating to assessments of permanent impairment by 
medical assessors. A medical assessor may undertake an assessment of a degree of impairment 
pursuant to section 72(1).

It follows that such an assessment is simply a piece of expert evidence. By contrast, section 49(4) 
provides that the Tribunal is bound by the determination of a medical panel given in response to a 
medical question referred to it under section 49(3)(b). 

In a permanent impairment case, the Tribunal would be obliged to make a determination that accords 
with the medical panel’s determination. Under section 63 of the Act, the determination of the Tribunal 
could then be challenged by way of appeal, but only in relation to a point of law. 

http://www.austlii.edu.au/au/cases/tas/TASSC/2014/51.html
http://www.austlii.edu.au/au/legis/tas/consol_act/wraca1988400/s49.html
http://www.austlii.edu.au/au/cases/tas/TASWRCT/2014/18.html
http://www.austlii.edu.au/au/legis/tas/consol_act/wraca1988400/s71.html
http://www.austlii.edu.au/au/legis/tas/consol_act/wraca1988400/s49.html
http://www.austlii.edu.au/au/legis/tas/consol_act/wraca1988400/s50.html
http://www.austlii.edu.au/au/legis/tas/consol_act/wraca1988400/s50.html
http://www.austlii.edu.au/au/legis/tas/consol_act/wraca1988400/s3.html
http://www.austlii.edu.au/au/legis/tas/consol_act/wraca1988400/s50.html
http://www.austlii.edu.au/au/legis/tas/consol_act/wraca1988400/s72.html
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At first instance the Chief Commissioner initially directed that the matter of the assessment of the 
worker’s degree of impairment be referred to a medical panel. He then went on, however, to describe 
what caused him to change his mind, as follows:

”However, upon taking steps to appoint a medical panel the Tribunal became aware that 
there was not, at that time, a general practitioner who was qualified as a ‘medical assessor’ 
(section 3) in regard to the assessment of whole person impairment relating to a psychiatric 
condition. The Tribunal advised the parties of this fact and suggested that it was therefore 
unable to form a medical panel (section 50(2)) and that the matter would need to proceed to 
arbitrated hearing.”

On appeal, Blow CJ stated that it is clear from the wording of section 50 that a medical panel could be 
appointed to determine the question of the extent of this worker’s permanent impairment without 
any of its members being a general practitioner accredited for psychiatric assessments. One member 
with particular expertise is enough.

There is no requirement that a panel member is to be accredited by the WorkCover Tasmania Board 
as a medical assessor. 

The requirement that a medical practitioner be ”suitably qualified” is found only in section 50(1), which 
relates to the keeping and maintaining of the Tribunal’s register. His Honour stated that, he expects 
that most medical practitioners, one way or another, are suitably qualified for such a purpose.

The system for the appointment of medical panels comprising medical practitioners chosen from 
the register kept and maintained by the Tribunal is completely independent from the system of 
accreditation of medical assessors accredited by the WorkCover Tasmania Board. 

At the hearing of this appeal, counsel for the respondent submitted that, because of the words 
”suitably qualified” in section 50(1), the practitioners appointed to a medical panel to decide a medical 
question arising out of a whole person impairment assessment must be medical assessors accredited 
for the purpose of section 72. That submission was rejected. 

The system of medical panels and the system of medical assessors are completely independent. 
However it would probably often be very desirable for members of a medical panel considering a whole 
person impairment question to be practitioners who routinely undertake whole person impairment 
assessments.

Counsel for the State made a submission that once the learned Chief Commissioner had decided to 
refer the question of the assessment of the worker’s permanent impairment to a medical panel; he 
had no power to change his mind. Chief Justice Blow did not see any difficulty in respect of the Chief 
Commissioner changing his mind. 

The decision to form a panel for the purpose of referring a medical question to it is not given a separate 
status by the Act. Section 49(1)(b) requires each proceeding before the Tribunal to be ”conducted with 
as little formality and technicality ... as the requirements of this Act and a proper consideration of the 
matters to be resolved permit”. 

Chief Justice Blow noted that the Counsel for the State submitted that if he considered that the Chief 
Commissioner had erred, then orders should be made that the matter be remitted to the Tribunal 
with a direction to refer the question of the assessment of the worker’s permanent impairment to a 
medical panel. 
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Chief Justice Blow rejected this submission. 

The orders made were that: 

• The appeal was allowed; and 

• The decision of the Tribunal was set aside.

The matter of the State’s application for the question of the degree of the worker’s permanent 
impairment to be referred to a medical panel was remitted to the Tribunal for reconsideration.

REASONS FOR DETERMINATION
The legislation should be construed as permitting the Tribunal to reverse a ”decision” to set about 
forming a medical panel to determine a particular question, at least at a stage before the panel has 
been formed.

The Chief Commissioner erred in law when he held that the Tribunal was unable to refer the 
assessment of the worker’s whole person impairment to a medical panel. So long as the Tribunal was 
able to find two or three medical practitioners on its register, at least one of whom had expertise in 
psychiatry, and at least one of whom was a general practitioner, the Tribunal was able to refer the 
question pursuant to section 49(3)(b). 

The Tribunal has a discretion to refer such a question to a medical panel. It is not obliged to take that 
course. In deciding whether to take that course or not, it would be appropriate to take into account 
the expertise or lack thereof of the medical practitioners available to form a panel. Thus, if the only 
general practitioners available are practitioners with no expertise in psychiatry that is a relevant 
factor that may be taken into account. The decision whether to form a medical panel is therefore one 
best decided by the Tribunal.

PRACTICAL IMPLICATIONS 
a) A Commissioner has the ability to change their mind regarding medical panels up until the 

medical panel provides an assessment;

b) Medical Panels are at the discretion of the Tribunal;

c) Medical Panels do not have to be made up of qualified assessors; and

d) Medical panels only need one expert with particular expertise in the area of concern. 
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