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FACTS
The worker’s claim was for nerve related problems in his neck, shoulder and back which he said 
he suffered on 19 June 2015 after a colleague dug their thumb into his shoulder from behind. A 
diagnosis of soft tissue injury to the left trapezius was made in the initial workers compensation 
medical certificate. The subsequent certificate contains the same diagnosis and described 
symptoms of left side upper back pain. 

The employer disputed liability for the claim pursuant to section 81A of the Workers Rehabilitation 
and Compensation Act by asserting that a factual dispute existed with respect to the nature of the 
alleged causative incident. It did so by relying upon a statement from the alleged assailant who 
admitted to placing his hand on the worker’s shoulder and gripping firmly. He denied digging his 
fingers into the worker’s neck or shoulder and stated that he did not believe the grip could have 
caused an injury. 

The employer also relied upon a report from a treating physiotherapist who began treating the 
worker 9 months after the alleged injury. In the report, the physiotherapist reported an 8 month 
history of left side neck and shoulder pain. The employer argued that this history was not consistent 
with the worker having suffered an injury as claimed, which was said to have occurred 9 months 
prior (not 8). 

The physiotherapist’s report also described symptoms moving from the left to the right side, 
when previously there appeared to have been no issues with the right, and suggested mild disc 
pathology with possible foraminal narrowing. The employer submitted that the spinal structure 
type of condition suggested by the physiotherapist was inconsistent with the alleged incident. The 
physiotherapist did not give an opinion on causation, other than to say that the worker linked the 
issues with the work incident. No other medical evidence was filed.

The worker was represented at the hearing and submissions were made on his behalf which were to 
the effect that there was insufficient evidence that supported a reasonably arguable case, because:

a) the employer had no evidence to suggest the nature of contact as admitted by the employer 
was not an accepted mechanism of the worker’s injury; and

b) there was no evidence that there was any other relevant incident that occurred at the 8 month 
mark (as per the physiotherapist report), which could be a cause of the worker’s condition. 

REASONS FOR DETERMINATION
The Tribunal accepted the worker’s argument with respect to the issue at paragraph (b) above on the 
basis that the inconsistency could have been an error caused by something as simple as the worker 
being approximate in the history he gave to the physiotherapist and because there was nothing to 
suggest a separate incident occurred at the 8 month mark. 

http://www.austlii.edu.au/au/cases/tas/TASWRCT/2016/19.html
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However, the Tribunal recognised there was an issue with diagnosis, noting that an injury related to 
disc pathology as suggested by the physiotherapist was contrary to the initial diagnosis by the GP of 
a soft tissue injury. 

Therefore, while the Tribunal accepted that the specifics of the alleged incident (i.e. digging fingers 
as opposed to gripping fingers) may not be relevant in some circumstances it considered that they 
were relevant here. The reason for this was that because the evidence suggested that the claim had 
gone from being a simple one to one involving a disruption of spinal processes and therefore the 
mechanism of injury was considered to be of fundamental importance. The Tribunal recognised that, 
even without expert evidence, it appeared that the finger grip on the shoulder would be unlikely to 
cause the spinal injuries that the physiotherapist suggested were causing the worker’s problems. 

The Tribunal therefore considered that the employer had a reasonably arguable case. 

PRACTICAL IMPLICATIONS 
This case highlights the importance of treating medical professionals’ clinical notes.

Return to Contents 
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FACTS
The worker injured his shoulder as a result of a fall on 22 December 2015 and made a claim for 
compensation on 28 January 2016. The employer sought to dispute the claim on the basis that the 
injury occurred while the worker was away from the workplace, during lunchtime.

However, a section 81A referral was not made until 31 May 2016. This was more than 84 days after 
the worker’s claim was made. The employer argued that a medical certificate issued on 29 April 
2016 was sufficient to engage section 69(13) of the Act. That section allows for a medical certificate 
to be treated as a new claim for compensation that can be disputed under section 81A in certain 
circumstances. The section requires that the worker has been certified incapacitated for work, that 
the period of certified incapacity has lapsed by more than 14 days and that the worker then obtains 
another medical certificate.

Importantly, none of the three medical certificates issued to the worker in this case certified 
incapacity. The certificate issued on 29 April 2016 did place certain restrictions on what the worker 
could do, but ultimately declared the worker fit for pre-injury duties.

REASONS FOR DETERMINATION
The Tribunal held that section 69(13) was not engaged because the worker was never certified 
incapacitated in any of his medical certificates. A certification of incapacity, partial or total, requires a 
range of dates to be indicated in the section of a medical certificate reserved for this purpose. In this 
case the worker was certified fit for pre-injury duties at all times. Restrictions were placed on what 
the worker could do with his shoulder but these restrictions could be accommodated by his position 
and did not amount to partial incapacity.

PRACTICAL IMPLICATIONS 
A restriction on certain workplace activities is not necessarily a certification of partial incapacity. 

Incapacity will only be established where a range of dates is specified in the section of the standard 
form medical certificate intended for that purpose.

Return to Contents 

TASMANIAN LAND CONSERVANCY INC v W 
[2016] TASWRCT 18

When medical certificate deemed to provide for 
period of incapacity; Section 69(13)

(Click here to view case)
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FACTS
In the course of his employment, the worker suffered a fracture to his right thumb and an 
injury to his left rotator cuff in a single vehicle motor accident on 10 July 2014. The injury to 
the worker’s right thumb rendered his right arm useless other than to hold a cup of tea. The 
injury to the worker’s left shoulder reduced his left arm’s strength, with the result that he 
could no longer carry heavy loads with the arm, and range of motion was reduced to shoulder 
height. The worker’s claim for workers compensation in relation to the injuries arising from 
the motor accident was accepted. 

On 18 July 2014, the worker slipped on black ice covering the balcony of his home. At the time 
the worker slipped, he stood at the top of the flight of stairs leading down from his balcony. 
To the left of the balcony ran a railing. On the right was a small window sill, but nothing he 
could have grasped to stop his fall. He testified that he had not noticed the black ice. He felt 
his left leg slip forward from under him. He threw out his left arm and grasped the railing as 
he fell backwards. Pain and weakness in his left shoulder caused him to let go of the railing. 
As he struggled to stop his fall, his right leg slipped forward from under him. As a result, he fell 
forward down the flight of stairs in a forward somersault motion. He landed with his right leg 
bent underneath his body and broke his fibula in three places. 

The worker submitted that he would have stopped his fall with his left arm, but for the injuries 
to his left arm in the motor accident. He submitted that the injury he suffered in the fall was 
compensable under the workers compensation scheme because it occurred as a result of his 
earlier compensable injuries. The worker’s case relied solely on his own testimony. 

The employer submitted that deficiencies in the worker’s evidence gave rise to a number of 
equally probable potential defences and as a result the worker failed to prove his case on the 
balance of probabilities. These deficiencies included:

a) the worker did not present evidence about the strength of his shoulder and the extent to 
which the original compensable injury contributed to any reduction in the strength of his 
shoulder;

b) the worker did not adduce evidence about the extent to which the pain he experienced in 
his shoulder was the result of the injuries he suffered in the motor accident as opposed 
to his body’s position as he fell; and

c) the worker did not give evidence about the position of his left shoulder relative to his 
body during the fall. 

T v LANDVISION CIVIL PTY LTD [2016] TASWRCT 27

http://www.austlii.edu.au/au/cases/tas/TASWRCT/2016/27.html
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REASONS FOR DETERMINATION
The Chief Commissioner accepted the employer’s submission that the worker’s evidence gave 
rise to a number of equally probable potential inferences and as a result the worker had to 
prove his case on the balance of probabilities. In particular, he noted that the ‘uncertainty as to 
the mechanism of the fall and the body dynamics during that process do not permit a reasoned 
consideration as to the likelihood the worker could have altered the outcome if he maintained 
his grip’. 

PRACTICAL IMPLICATIONS 
For the Tribunal to find that an injury occurred as a result of a prior compensable injury, the 
worker must clearly explain the circumstances of the second injury such that the connection 
between the prior compensable injury and the second injury is clear.

The worker may need to call expert evidence to adequately explain the circumstances of the 
second injury and the connection between the prior compensable injury and the second injury. 

Return to Contents 
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Existence of a reasonably arguable case under 
Section 81A of the Workers Rehabilitation and 
Compensation Act
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FACTS
The worker claimed workers compensation for a condition affecting his ‘sinus and lungs’ as a result 
of exposure to chemicals in the course of his employment. The employer disputed liability under 
section 81A on the ground that a reasonably arguable case existed that the worker’s condition did 
not result from exposure to chemicals in the course of his employment. 

The employer relied upon reports of Ear, Nose and Throat specialists, Drs Earles and Baxter. Drs 
Earles and Baxter were of the view that the worker’s symptoms resulted from a combination of a 
septal deviation, turbinate hypertrophy and a dust mite allergy. 

The worker relied upon the report of Dr Burdon, a consultant respiratory physician. Dr Burdon was of 
the view that exposure to workplace chemicals caused the worker’s respiratory condition. This report 
had been obtained by the employer.

The worker conceded that a reasonably arguable case existed with respect to the worker’s sinus 
condition. However, the worker submitted that the employer had failed to present any evidence 
with respect to the worker’s respiratory condition, relying upon reports of Ear, Nose and Throat 
specialists unqualified to comment on respiratory conditions, with the result that the Tribunal had 
no evidentiary basis for a reasonably arguable determination with respect to that condition.

REASONS FOR DETERMINATION
Chief Commissioner Carey found that a reasonably arguable case existed with respect to the 
worker’s respiratory condition. 

No medical evidence before the Tribunal justified the conclusion that the conditions affecting the 
worker’s sinus and respiratory system were causally unrelated. Indeed, Dr Burdon was of the view 
that the conditions were causally related. The potential that the conditions were causally related on 
the evidence before the Tribunal raised a ‘reasonable prospect’ that the worker may not be able to 
establish that exposure to chemicals in the course of employment caused the development of the 
worker’s conditions. 

PRACTICAL IMPLICATIONS 
In order to sustain a submission that an employer has failed to present evidence with respect to a 
certain medical condition no evidentiary basis exists for a reasonably arguable case determination 
with respect to that condition, you must present evidence justifying the conclusion that the medical 
condition is causally unrelated to any other medical condition with respect to which the employer 
has presented evidence. 

Return to Contents 
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FACTS
The worker made a claim for a spinal condition he allegedly developed as he pushed a trolley in the 
course of his employment. The worker was diagnosed with cervical radiculopathy.

The employer disputed liability to pay workers compensation under section 81A relying upon the 
reports of Dr Barry Gilbert, an occupational medicine consultant. Dr Gilbert did not dispute that the 
incident with the trolley either caused a physiological change in the worker’s spine or an aggravation 
of the degenerative condition or that the condition developed in the course of the worker’s 
employment. However, he was of the view that the worker ‘could be in the same clinical position 
now had he not gone to work… by reason of his vulnerability and/or progression of his underlying 
condition’. Further, he was of the view that a motor vehicle accident in 2009 was the major or most 
significant factor contributing to the development of the worker’s condition. 

REASONS FOR DETERMINATION
Chief Commissioner Carey rejected all of the employer’s grounds of dispute. He held that Dr Gilbert’s 
opinion that the worker’s pre-existing degenerative condition made him more vulnerable to injury or 
natural deterioration in the worker’s degenerative condition would result in the same outcome was 
irrelevant. As the incident with the trolley resulted in an injury and took place in the course of his 
employment, the required causal link under s 25(1)(a) was satisfied. 

Further, the Chief Commissioner held that Dr Gilbert’s opinion that the motor vehicle accident in 
2009 was the major or most significant factor contributing to the development of the worker’s 
degenerative condition was irrelevant because the claim concerned an aggravation of the 
degenerative condition rather than the onset of the degenerative condition itself. 

PRACTICAL IMPLICATIONS 
Be careful to explain causation under the Workers Rehabilitation and Compensation Act to 
independent medical examiners to ensure that the opinions expressed in the report are relevant to 
the issues for legal determination.

Be mindful of the extended definition of injury in section 3. 

Return to Contents 
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FACTS
On 14 December 2012, the worker injured his lower back in the course of his employment as a 
labourer with Machos Pty Ltd when he attempted to lift a heavy steel grate. The worker claimed 
that he continued to suffer from symptoms affecting his lower back and sciatic pain in his right 
leg, which he said resulted from nerve damage to his spine from the accident. As a result of 
this sciatic pain, he claimed his right leg regularly gave way beneath him with the result that he 
developed a tendency to fall. On two occasions, he said that he fell onto his left hip. He alleged 
that the trauma from these falls caused him to develop an avascular necrosis to his left hip 
(death to a bone from lack of blood supply), which ultimately required him to undergo a total hip 
replacement.

The worker referred the matter under section 42 of the Workers Rehabilitation and 
Compensation Act. Although the hearing raised several factual issues, the main issue for 
determination was whether the avascular necrosis to the worker’s left hip occurred as a result 
of a compensable injury to the worker’s lower back. This required the Tribunal to make a number 
of factual findings along a complex chain of causation. 

At the hearing, the worker gave evidence that the avascular necrosis to his left hip developed 
as explained above. Despite this, the worker had difficulty recalling important details, such as 
his employment history during the time he was supposedly totally incapacitated for work as a 
result of the original injury to his lower back or other conditions that occurred as a result of this 
injury. 

The worker’s ex-wife gave testimony that was generally supportive of the worker’s version of 
events, but was internally inconsistent.

Over the course of the hearing, the worker and the employer called several medical experts 
and witnesses whose testimony raised inconsistencies between the worker’s account and the 
expected progression of symptoms if he developed the avascular necrosis in the way he claimed 
and highlighted important gaps in the worker’s medical records. Of particular importance was 
evidence that: 

a) the worker did not complain of pain from the incident on 14 December 2012 until the 
following day, which is inconsistent with an injury more serious than a muscular strain or 
sprain in the lower back;

b) the worker performed work of a similar kind to the work he performed before he injured his 
lower back for 22 hours between 21 and 23 December 2012 and 14 hours during the week 
ending 13 January 2013;

c) radiological tests did not reveal any physiological injury or nerve damage;

d) the worker’s medical records indicated that the worker’s condition improved over the course 
of 2013;

http://www.austlii.edu.au/au/cases/tas/TASWRCT/2016/29.html
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e) the worked exhibited no symptoms of nerve damage that could result in sciatic pain in his right 
leg when his occupational physician examined him;

f) the worker did not seek treatment for the falls in late 2013 or early 2014, although he claimed 
the falls injured his left hip and caused him excruciating pain, until November 2015.

Further, evidence before the Tribunal indicated that the worker was a recovered alcoholic who by his 
own admission ‘would drink up to two cartons of beer a day’ in the past. Medical evidence indicated 
that alcohol abuse is a potential cause of avascular necrosis, consistent with the worker’s medical 
history. 

REASONS FOR DETERMINATION
Based on the evidence detailed above, the Chief Commissioner found that:

a) the injury to the worker’s lower back was a muscular strain or sprain and had not caused the 
worker to experience ongoing symptoms that rendered him totally incapacitated for work for an 
extended period of time;

b) the worker’s lower back injury had not caused him to develop sciatic pain in his right leg;

c) the falls the worker claimed to suffer had not seriously injured the worker’s left hip; and 

d) the evidence favoured the conclusion that the worker’s past alcohol abuse caused the avascular 
necrosis to his left hip. 

It followed that the Tribunal was not satisfied that the worker’s avascular necrosis occurred as a 
result of the original compensable injury. 

PRACTICAL IMPLICATIONS 
This case highlights the importance of clinical notes in resolving cases that involve complex chains 
of causation, especially when alternative explanations exist for the development of later conditions. 
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