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Oak Tasmania Pty Ltd t/as Oak Possibility v O. [2019] TASWRCT 16 

 

 
 

 

 

FACTS 

The worker made a claim for compensation for a psychological condition. The claim was disputed on 

the basis that the worker failed to provide notice of the injury to the employer in accordance with 

s33(1) of the Act and/or as soon as practicable after the occurrence of the injury in accordance with 

s32(1)(a) of the Act. 

The worker was working with people with disabilities providing support. On the evening of 2 December 

2018, she said a client attacked her. She telephoned her employer and reported the incident. The 

worker requested permission to leave the shift. While trying to find alternate staff to fill the shift the 

employer telephoned her to update her and to see how she was going. When alternate staff was 

found the worker was telephoned to advise she would be relieved, the worker advised that she felt 

calmer.  The worker was distressed but was unhurt. She was replaced by another worker on the shift. 

She was given the details of the Employee Assistance Program to help her debrief if she needed it.  

The worker had the next five days rostered off work. The worker never returned to work and attempts 

were made to contact the worker, but were unsuccessful. On 12 December, the worker tendered her 

resignation in writing saying she was resigning ”…for the sake of my own mental health and physical 
wellbeing… I will no longer place myself in an unsafe work environment.” The worker was then 

contacted by the employer and she advised the resignation was effective immediately.  

At no time did the worker report incapacity for work, or a physical or psychological injury. The first 

time the employer was made aware that the worker claimed a psychological injury from the incident 

on 2 December 2018 was the receipt of the initial workers compensation certificate on 21 January 

2019. The initial certificate form Dr Wilkins, the worker’s GP, reports on an examination he conducted 

of the worker on 5 December 2018. 

Although the worker during her first telephone call on 2 December swore and sounded distressed, 

she did not report any injury at the time. Nothing by way of injury was reported during the second 

telephone call that evening. During the third telephone call the worker reported she had been feeling 

stressed initially but now felt calmer.  

REASONS FOR DETERMINATION 

Therefore, it was found that no notice as required by section 33(1)(d) was provided to the employer 

until the worker delivered the initial workers compensation medical certificate on 21 January 2019 

Notice of injury under the Act  
(Click here to view case) 

http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/tas/TASWRCT/2019/16.html
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and it was determined that a reasonably arguable case exists with respect to the claim. It, however, 

remains open to the worker to refer a dispute under section 37(3) and the worker’s failure can be 

excused under section 37(1). 

PRACTICAL IMPLICATIONS 

The Tribunal found that:  

(a) although the worker advised the employer she was stressed initially, the worker then said that 

she was feeling calmer, and it was reasonably arguable that the conversations by telephone on 

the night of 2 December did not amount to notice.  

(b) The provision to the worker of the contact details of the Employee Assistance Program does 

not lead to the conclusion that the worker has given notice of a psychological injury. 

(c) The worker said she resigned because she felt the workplace was not a safe work environment. 

It is reasonably arguable that the letter conveys a decision the worker has made in order to 

ensure she does not suffer a mental or physical injury rather than giving notice of her having 

suffered such an injury.  

 



 

 

 
4 

 

 

Metroll Tasmania Pty Ltd v P. [2019] TASWRCT 18 

 

 

 

 
 

FACTS 

The worker made a claim for compensation alleging that he developed a psychological condition, 

namely an ’an acute stress reaction’, as a result of an extreme workload, working 50 – 55 hours per 

week for several months, in addition to high pressure from senior management during his six month 

probation period in his new role as State Manager of Metroll.  

Metroll subsequently referred the worker’s claim for compensation to the Workers Rehabilitation and 

Compensation Tribunal (Tribunal), alleging that they were not obligated to pay compensation because 

two of the Section 25(1A) exceptions of the Workers Rehabilitation and Compensation Act 1988 (Tas) 

(Act) applied. Specifically, Metroll relied on Section 25(1A)(a), being that the psychological condition 

arose as a result of reasonable action taken in a reasonable manner by Metroll to transfer, demote, 

discipline or counsel the worker or bring about the cessation of the worker’s employment. The second 

ground relied upon by Metroll was Section 25(1A)(c), being that the psychological condition arose as a 

result of reasonable administrative action taken in a reasonable manner by Metroll in connection with 

the worker’s employment. 

Mr Ken Broadfoot (Mr Broadfoot), being a Director of Metroll, gave evidence on behalf of Metroll by 

way of a written statement. Mr Broadfoot’s statement alleged that he had limited involvement with 

the worker during his first four months as State Manager. Mr Broadfoot said that he reviewed the 

performance of Metroll at the conclusion of the four month period and noted that Metroll was not 

performing well. Mr Broadfoot further noted that the worker did not have a good understanding of 

the numbers associated with the business. For example, he did not understand profit margins, the 

costings of certain activities and the worker’s command of numeracy was generally lacking. However, 

Mr Broadfoot commented that the worker had other redeeming qualities such as his strong work 

ethic and integrity which maintained Mr Broadfoot’s confidence in the worker being able to 

adequately perform the key functions of the State Manager role with the correct training.  

As a result, Mr Broadfoot had regular contact with the worker over the subsequent two months for 

the purpose of managing his performance as State Manager, whilst also working with the worker to 

improve the profitability of Metroll. This performance management included weekly phone meetings, 

focusing on improving various aspects of Metroll that were currently below standard.  

DETERMINATION 

The Commissioner determined that a reasonably arguable case exists. 

Psychological claims and the Section 25(1A) exceptions
(Click here to view case) 

https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/tas/TASWRCT/2019/18.html?context=1;query=METROLL
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TRIBUNAL CONSIDERATIONS 

The Tribunal commented that in order to succeed at a Section 81A hearing the employer does not 

need to present a strong or compelling case, it just needs to be ‘reasonably arguable’  that the claim 

may be rejected at a full hearing.  

The Tribunal relied on the ordinary dictionary meanings of ‘discipline’  and ‘counsel’, citing the 

definition of discipline as ‘to bring to a state of order and obedience by training and control: to subject 
to discipline or punishment; correct; chastise’ and defined counsel as ‘to urge the doing or adoption 
of; recommended (a plan); to give official notice to (an employee) of shortcomings in the performance 
of their duties; to give counsel or advice’.   

The Tribunal was not satisfied on the evidence of Mr Broadfoot that the circumstances leading to the 

worker’s psychological condition were disciplinary in nature. However, the Tribunal was of the opinion 

that it was arguable that Mr Broadfoot’s interactions with the worker could be classified as 

counselling. The interactions appeared to have been directed towards bringing about what 

Mr Broadfoot saw as the need for improvement in the worker’s performance in his role.  

As to ‘administrative action’ the Tribunal relied on the comments of Wood J in Burrage v Rural Press 
Limited [2013] TASSC 43, who said that administrative action is not limited to a particular episode or 

event, but would include a ‘a course of conduct or general instruction by the employer or a general 
approach by an employer to a particular job or a particular situation…’  

The Tribunal also accepted it as being arguable that the interactions of Mr Broadfoot could be 

described as administrative in their nature, and directed towards the ‘workings or functioning of the 
workplace, rather than to the actual task performed by the worker’.  

The Tribunal also considered the actions of Mr Broadfoot to be reasonable and reasonably 

undertaken, in that their purpose was to address deficiencies in the worker’s performance that were 

adversely affecting the business, and were positive and supportive. 

PRACTICAL IMPLICATIONS 

This case is helpful in explaining what is meant by the term ”counselling” and ”administrative action”.   
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WHAT HAPPENED IN THESE CASES?  

State of Tasmania (Department of Communities Tasmania) v D [2019] TASWRCT 22 

The employer relied upon a report from a psychiatrist, Dr Schneider and two statements to dispute 

liability on the grounds that the worker’s psychological condition had arisen substantially from being 

notified of an investigation into whether she had breached the State Service Act 2000 and that this 

notification fell within either s25(1A)(a) and/or (c).  

The issue in dispute between the parties was whether it was reasonably arguable that the worker’s 

psychological condition substantially arose from the actions of the employer.  

The Chief Commissioner discussed the meaning of the phrase ”arises substantially” and noted the 

discussion of Chief Commissioner Carey in M v Healthscope1 and the Full Court decision of Tasmania 
v Cane.2 In particular, the Chief Commissioner outlined Wright J’s discussion in the latter case where 

he said: 

”In my opinion the word ‘substantial’ as used in the Act is used in a relative 
sense. There is a recognition that there may be other causes for the disease. 
Indeed, it may be possible to say in any given circumstances that there are a 
number of ‘substantial’ factors causing a particular condition. The accent is on 
contribution. The Act does not require that employment must be ‘the’ 
substantial cause of the disease”.  

The Chief Commissioner said that as the definition in section 3(2A) focuses upon the extent to which 

employment must contribute to the cause of a disease, that is something different from the phrase 

”arises substantially”. The employer submitted that it was appropriate to refer to the Full Court’s 

interpretation of the word ”substantial” in Tasmania v Cane. The Chief Commissioner said in making 

this submission it seems implicit that if the meaning in 3(2A) applied, the employer would not 

establish it had a reasonably arguable case on this referral.  

The Chief Commissioner said that when all of the evidence is considered, it is clear the worker 

encountered significant difficulties in the workplace and in respect of which she perceived there had 

 
1  (Tasmania) Pty Ltd [2007] TASWRCT 29 at [40][12].   
2  [1994] TASSC 73; (1994) 4 Tas R 156.  

When a reasonably arguable case does not exist – is there 
a current trend?  

(Click here and here to view cases) 

State of Tasmania (Department of Communities Tasmania) v D 
 [2019] TAS WRCT 22 

- and - 
Wynyards Seafoods on the Wharf v N  [2019] TASWRT 21 

http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/tas/TASWRCT/2019/22.html
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/tas/TASWRCT/2019/21.html
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been a lack of support from management and HR. In those circumstances, he said he takes the view 

it is not reasonably arguable that one meeting at the very end of that period, at which there is no 

evidence the worker showed any signs of distress, is significant, of weight or of importance in the 

onset of the worker’s condition.  

He said it was as Dr Schneider says, perceived by the worker to be just another action against her by 

another employee for which she received totally inadequate support from her managers and HR. The 

characterisation of this event in those terms does not bring it within the defences in s25(1A)(a) and/or 

(c).  

He held that he was not persuaded by the employer’s defences to the worker’s claim and determined 

that there was no reasonably arguable case.  

Wynyards Seafoods on the Wharf v N [2019] TASWRT 21 

The worker’s claim was for an injury to her lower back and leg as a result of trying to lift and move a 

fish display unit after a clean-up of shattered glass.  

The employer argued that no such injury occurred and accordingly filed a section 81A referral to 

dispute liability. 

In support of the referral, the employer relied upon a letter from the insurer detailing an analysis of 

CCTV footage which they argue reveals ‘a complete absence of any hint of any injury, pain or restriction 

to the time when the worker actively and vigorously walks from the work place’. Additionally, they 

relied upon two emails from the employer to the insurer which provided details of the history of 

difficulties the employer experienced with the worker and an explanation for the worker’s motive in 

making her claim.  

Essentially, the employer claimed there was a falling out between the employer and the worker, and 

the employer and the worker’s husband, after which the worker advised the employer of her injury.  

The employer’s case was essentially that a witness nominated by the worker did not witness any 

incident or injury suffered by the worker in the workplace.  

The Chief Commissioner said for the employer’s evidence to amount to a reasonably arguable case, 

he needs to infer the employer means the incident and/or injury alleged by the worker did not occur. 

The Chief Commissioner says he cannot determine from the very limited evidence from the employer 

whether his account is inconsistent with the worker’s allegations and therefore whether it is 

reasonable the worker did not suffer an injury which arose out of or in the course of her employment.  

The Chief Commissioner also comments that he has no medical evidence from the employer which is 

contrary to that provided by the worker from her general practitioner.  

He said the concerns the employer has with respect to the worker’s motive for making the claim are 

no more than supposition and does not establish that the employer has a reasonably arguable case 
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with respect to liability for this claim.  

Finally, the Chief Commissioner said that the only other evidence he is able to take into account is the 

worker performed some tasks after she allegedly injured her lower back which might be inconsistent 

with her having sustained such an injury. He said that evidence alone is not sufficient to satisfy him 

given he has not seen the CCTV footage, when compared to the worker’s allegations which are 

supported by her general practitioner, that the employer has a reasonably arguable case with respect 

to liability for the worker’s claim.  

DETERMINATION 

The Chief Commissioner found that a reasonably arguable case did not exist in both these cases.  

PRACTICAL IMPLICATIONS 

While the above cases are quite different, particularly given one was a claim for a psychological 

condition and the other for an injury, they do provide us with examples of when the Chief 

Commissioner has found that a reasonably arguable case does not exist.  

It might appear that there is a current trend by the Tribunal in finding that a reasonably arguable case 

does not exist, however, from a practical sense the above cases highlight the importance of 

considering the strength of the evidence intending to be relied upon when disputing liability. 

 
  

 


