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Complete Workforce Solutions Pty Ltd v J. [2019] TASWRCT 39  

(29 October 2019) 

 

Re: Application of Sections 25(2)(A)(i) and 25(2)(A)(ii) of the Act –  

serious and wilful misconduct; self-inflicted injury 

1 What happened in the case? 

1.1 The worker made a claim for compensation for a serious injury to his right hand when his 

thumb was lacerated by a bandsaw he was using during his employment.  

1.2 The claim was disputed on the basis that:  

(a) the injury was attributable to the serious and wilful misconduct of the worker pursuant to 

Section 25(2)(a)(i) of the Act; and 

(b) the worker’s injury was intentionally self-inflicted pursuant to Section 25(2)(a)(ii) of the Act. 

1.3 CCTV footage was made available to the Tribunal which showed the worker: 

(a) approaching the bandsaw whilst holding a small item in his hand, presumed to be a 

small piece of aluminium plate; 

(b) turning the bandsaw on and standing at it for approximately 30 seconds without moving, 

twice looking to his right, and then going to cut the small piece of plate where he 

appears to sustain the injury to his hand; and 

(c) immediately afterwards, picking up the piece of plate and throwing it into a bin next to 

the bandsaw. 

1.4 Evidence was also put before the Tribunal that the worker had undergone revision training in 

relation to use of the bandsaw less than two weeks prior to the injury and knew not to cut 

small pieces of plate, using that particular saw, in the manner in which he did. 

1.5 The employer argued that the worker deliberately lacerated his thumb to avoid a custodial 

sentence for drink driving.  

2 Determination 

2.1 The Acting Chief Commissioner Wilkins (Commissioner), citing Green CJ in Hills v Brambles 

Holding Limited 20/1987 noted that for conduct to amount to serious and wilful misconduct, it 

must give rise to an immediate risk of serious injury; be a deliberate, rather than a thoughtless 

act done on the spur of the moment, and must be accompanied by an appreciation of the 

risk which is involved in it.  

2.2 For there to be an intentional self-inflicted injury, the Commissioner indicated that in this 

instance, there needed to be evidence that there was no reason for the worker to be using 

the bandsaw in the way that he was, and that he deliberately put himself in “harm’s way”.  

2.3 Taking the employer’s evidence at its highest, the Commissioner determined that it was 

reasonably arguable that the injury sustained by the worker was both attributable to the 

worker’s serious and wilful misconduct and was an intentional self-inflicted injury.  

2.4 Both grounds of the Section 81A referral were established and Tribunal made orders pursuant 

to Section 81(A)(3)(c) and (d).   

3 Comments 

3.1 Perhaps more is required for a self-inflicted injury than simply putting oneself in “harm’s way”, 

but the Tribunal thought that may be enough, presumably to show an intentional element at 

a full hearing. 
 

 
 

Link: Click Here 

http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/tas/TASWRCT/2019/39.html


 4 

Healthe Care Burnie Pty Ltd T/as North West Private Hospital v T.  

[2019] TASWRCT 45 (25 November 2019) 

 

Re: What will the Tribunal consider when deciding whether to exercise their 

discretion in allowing additional documents under Section 81A(2AA)? 

1 Facts 

1.1 The worker made a compensation claim for PTSD in August 2016. The claim was accepted 

and compensation payments were made until the worker provided a medical certificate 

which left a gap in incapacity certification of more than 14 days (99 days, to be precise). 

1.2 The employer relied on Section 69(13) of that Act and treated the recent medical certificate 

as a claim for compensation and disputed liability to pay under Section 81A; mounting an 

argument that the worker had recovered, was not incapacitated and required no 

treatment.  

1.3 The employer entirely relied on the report of Dr Leonard Lee (Psychiatrist). Dr Lee’s report was 

however, not provided in the referral to the Tribunal, nor the letter to the worker.  However, 

the omission was brought to the employer’s attention by the Tribunal prior to trial, which 

caused the employer to express post the report to the worker and request the hearing be 

adjourned a week later to allow time for the worker to review.  

1.4 Commissioner Wilkins (Commissioner) noted there were two issues before her. Firstly, whether 

the employer should be allowed to rely on the report despite the fact it wasn’t filed with the 

referral (as required by Section 81A(2)(b)); and secondly, if it was allowed, does the employer 

have a reasonably arguable case to dispute the claim.  

1.5 The report was not provided to the worker until after the 84 days. 

1.6 The employer argued that the Commissioner should exercise the Tribunal’s discretion under 

Section 81A(2AA) and allow it to rely on additional material. They said that it was reasonable 

to do so, as their referral clearly relied upon the opinion contained in the report of Dr Lee and 

that the employer has not simply changed their mind, rather the failure to include the report 

was an ‘omission and nothing more’. 

1.7 Further to this, the employer argued that there had been no prejudice to the worker as they 

had been allowed an eight-day period to consider the report prior to the hearing.  

2 Determination 

2.1 The Commissioner rejected the employer arguments and came to the conclusion that an 

oversight or mistake on the employer’s part leading to a failure to comply with the statutory 

requirements isn’t sufficient reason to allow them to rely on additional material. 

2.2 The Commissioner referred to past case law1 and reiterated that it is not acceptable to rely 

on ‘mistake’ where there is a clear statutory requirement that has not been complied with 

where the employer knew or ought to have known of that requirement.  

2.3 It was said that each matter in determining the Tribunal’s discretion in allowing additional 

material under Section 81A(2AA) should be determined on its own facts and that the 

employer bears the onus in this regard. 

2.4 The Commissioner stated expressly that the submission that the worker had an ample period 

of time to consider the report of Dr Lee, did not weigh heavily in the balance of 

consideration of exercising discretion.  

2.5 With respect to the second question before the Commissioner, although her decision was not 

to allow the employer to rely on Dr Lee’s report, she did not consider his opinion would 

 
1  Simplot Australia Pty Ltd v S. [2006] TASWRCT 20. - Chief Commissioner Carey at paragraph 9.  

Link: Click Here 

http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/tas/TASWRCT/2019/45.html
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demonstrate a reasonable prospect of success at hearing.  

2.6 In fact, Dr Lee’s opinion was subject to heavy critique. His report was said to fail to provide 

details on how he came to his opinion about the worker’s condition and ignored a number 

of symptoms reported by the worker when providing his report.  

3 Comments 

3.1 This decision demonstrates the paramount importance (to the employer, in particular) when 

it comes to filing all the relevant materials with your referral for the purposes of any Section 

81A hearing.  

3.2 The tough stance taken by the Commissioner with respect to the employer’s submission 

about having allowed the worker ample time to review the additional material prior to the 

hearing, was somewhat surprising. Especially coupled with the fact it is clear on the face of 

the matter that the report had simply been omitted by way of mistake, not change of mind. 

3.3 It is clear that the Tribunal will assess each case on its own merits with respect to allowing 

additional materials under Section 81A(2AA); however, an employer cannot simply rely on 

‘mistake’ to excuse itself from complying with a clear statutory requirement of them.  
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MDG Contracting Group Pty Ltd v S. [2020] TASWRCT 2  

(13 January 2020) 

 

Re:  The purpose and application of an  

81A Hearing – Notice Dispute  

1 Facts 

1.1 The worker made a claim for a stress condition. The employer has referred the claim to the 

Tribunal pursuant to Section 81A.  

1.2 The worker provided an initial workers compensation medical certificate dated 9 January 

2019. However, her claim form was dated 21 October 2019. The material indicated that the 

worker is suffering from a psychological injury attributable to “excessive workload, inability to 

cope” occurring on “10 2018”. The claim form was not given to the employer under 23 

October 2019.  

1.3 The employer disputed the claim on the basis that the worker had not made a claim for 

compensation within six months as is required by Section 32(1)(b). It did not argue that she 

had not suffered a compensable injury.  

1.4 It disputed the claim on the basis of the documentation which clearly on the face of it 

indicated the claim had not been made within six months.  

1.5 In support of the employer’s dispute, the employer pointed to the injured worker details form 

which shows that it was provided to the employer on 23 October 2019, and the initial workers 

compensation medical certificate was provided to the employer on 9 January 2019.  

1.6 The worker submitted that she was not, at any time, provided with a form by the employer 

advising her of a right to make a claim for compensation as required by Section 33A(1). The 

worker submitted that a reasonably arguable case determination should not be made.  

2 Determination 

2.1 The worker argued that there is no reasonable prospect of the claim being rejected in the 

longer term, as the earlier notice of injury coupled with the failure by the employer to provide 

the Section 33A notice meant it was inevitable that she could show that she had a 

reasonable cause for her failure to make her claim within six months. Indeed, Section 38(3) 

specifically provides that if you have not been given a notice under Section 33A, that is 

reasonable cause.  

2.2 However, the Tribunal said that the worker’s lawyer’s argument was misconceived because 

its role on the Section 81A referral was to determine whether a reasonably arguable case 

existed. Clearly it did on the material provided.  

2.3 The fact that at some later stage the worker may be able to show that her failure to make a 

claim should be excused, was not a matter to be dealt with at the original Section 81A 

hearing.  

2.4 The Commissioner said that she was obliged to determine whether a reasonably arguable 

case exists. The material before her was that the worker’s injury occurred on 9 January 2019 

and her claim was not made until 23 October 2019.  

2.5 The structure of the Act is that an 81A determination leaves it open to the worker to refer the 

dispute arising from Section 32(1)(b) to the Tribunal under Section 38(3).  

2.6 The Commissioner says co-incidentally the issue raised by the worker was also raised in the 

Link: Click Here 

http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/tas/TASWRCT/2020/2.html
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determination of Fero Strata Pty Ltd v D.2 

3 Comments 

3.1 The Tribunal reiterated the purpose of a Section 81A hearing. Although it may well be that the 

worker could later establish on a referral back to the Tribunal that she had a reasonable 

cause for not making a claim, that is not something that the Tribunal can entertain on a 

Section 81A referral.  

3.2 I must say that the law has always been clear on this point.   
 
 
 
 
 

 
  

 
2  [2019] TASWRCT 40.  
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The State of Tasmania (Dept of Education) v T. [2020] TASWRCT 1 

(9 January 2020) 

 

Re:  Failure to establish reasonably arguable case  

1 What happened in this case? 

1.1 The worker was employed as an Early Years Education Worker within Aboriginal Education 

Services (CFC). 

1.2 He made a claim for compensation alleging that he suffered stress as a result of ‘transporting 

a client home from the CFC. She stated that a co-worker had asked her if she felt safe with 

me driving her home’.  

1.3 A report of Dr Michael Evenhuis expanded further on the above factual circumstances, 

reporting that there was ‘talk about him having had an affair and being a predator…’ This 

talk was allegedly perpetuated by a co-worker, ‘Ange’, who the worker believed was trying 

to take his job.  

1.4 Dr Evenhuis further reported, ‘At a get together from the centre he was instructed by Ange 

that he was not allowed to take certain people home and he realised that there was 

something going on… [The worker] said that one of the parents spoke to him and asked him 

what was going on as Ange had asked [a client ‘AC’] if they felt safe in the car with [the 

worker]. [AC] said that she had never felt unsafe. [The worker] was concerned that Ange 

would have had similar conversations with other mothers… He said that he became upset 

and angry overnight and that when he attended work, he burst into tears spontaneously and 

was instructed to go home’.  

1.5 As stated in the worker’s claim for compensation, it was alleged by the worker that this 

conversation took place whilst he was transporting AC home.  

1.6 This was disputed by the employer who relied upon a statement of a co-worker, Ms Horton. 

Ms Horton asserted that the worker had told her that this conversation had taken place with 

AC over his back fence which he shared with AC. 

2 Basis of dispute 

2.1 The employer submitted that the substantial cause of the worker’s condition was the 

conversation with AC which, on the employer’s evidence, took place outside the 

performance of the worker’s duties and therefore outside the parameters of his employment.  

2.2 The employer submitted that there must be a line which events are so far removed from 

employment that they are no longer sufficiently connected to the worker’s employment to 

be compensable, even if they may have some genesis in employment activity.  

2.3 The worker denied the employer’s version of events and asserted that the conversation had 

taken place whilst he was transporting AC home, as he alleged in his claim form.  

3 Outcome 

3.1 The Tribunal held that the conversation occurred within the boundaries of the worker’s 

employment, irrespective of whether the conversation took place whilst the worker was 

transporting AC home, or over the back fence.  

3.2 Accordingly, the worker’s employment was the major or most substantial contributing factor 

to the development of his disease.  

3.3 The Tribunal reasoned that Dr Evenhuis was of the opinion that the worker’s Adjustment 

Disorder and subsequent incapacity was caused by his conversation with the work client 

where it was revealed that enquiries had been made by the co-worker about whether AC 

felt safe in his presence.  

3.4 The assertion by the employer that this conversation took place in circumstances where the 

Link: Click Here 

http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/tas/TASWRCT/2020/1.html
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worker was not undertaking his employment duties, does not remove it from the boundaries 

of the worker’s employment for the purposes of considering whether employment may or 

may not be the major or most substantial cause of the worker’s condition.  

‘Irrespective of where or when the conversation took place, there is no doubt 

that the conversation in question was one between the worker and the same 

client, and in the same terms as Dr Evenhuis understood when reaching his 

opinion’.  

3.5 The Tribunal agreed with the employer that there must be boundaries outside which events 

which take place are no longer work related, such as whereby the worker seeks out negative 

commentary on social media or by way of third or fourth-hand gossip. However, ‘because of 

the immediate connection between the worker and the client AC, I do not consider this to 

be one of those cases. This was a one on one conversation between the worker and a client 

of the employer with whom he had contact in circumstances where an inference could well 

be drawn that his professional behaviour was in question’.  

4 Decision 

4.1 The employer’s evidence did not establish that it was reasonably arguable that the worker’s 

employment was not the major or most significant contributing factor to the development of 

the worker’s condition.  

5 Comments 

5.1 Another interesting case concerning the limits of employment which is becoming more 

prevalent and topical with the world of social media. 
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W. v Southside Family Medical (Burnie) Pty Ltd [2019] TASWRCT 47 

(20 December 2019) 

 

Re:  Request for revision of Statements 

 of Facts, Issues, Matters and Contentions  

1 What happened in this case? 

1.1 The worker made a stress claim. 

1.2 The employer relied upon a Section 25(1A) Defence. 

1.3 The case had proceeded at a slow pace and a referral was made to the Tribunal to have 

the matter listed for hearing.  However, the worker’s lawyer argued that a Statement of Facts, 

Issues, Matters and Contentions should be provided by the employer’s lawyers. 

1.4 They apparently did this on the basis of their concern about the recent decision in M. v Allianz 

Australia which they said had made the worker’s position more complicated because of 

Chief Commissioner Webster’s interpretation of the word substantially in that Act.  That is, 

Chief Commissioner Webster had concluded that all that was required for the defence to 

succeed was that the administrative action was a substantial contributing factor rather than 

the major or most significant contributing factor. 

1.5 The worker’s lawyer wanted more information from the employer as to how they were to 

present their case. 

1.6 That application was refused on the basis that matters in the Tribunal should proceed with as 

little formality as possible and that in effect what the worker was seeking was akin to 

pleadings and particulars of the claim supported by statements.  The employer claimed that 

the worker was already well aware of the employer’s case via a comprehensive Section 81A 

Referral.  The Tribunal agreed with the result that the matter was listed for hearing. 

2 Comments 

2.1 Although it was the worker who argued that the employer should provide this additional 

material, it came about because the employer was concerned about the delays it 

encountered in having this matter listed for hearing. 

2.2 There are good grounds for saying that employers and insurers should be more aggressive in 

moving matters to hearing after they have not resolved at a conciliation.  In this case, for 

example, after the conciliation was unsuccessful there were numerous telephone 

conferences where the matter was not greatly advanced.   

2.3 The threat of a referral to the Tribunal can be an effective weapon in these circumstances. 
 
 
 
 

 

Link: Click Here 

http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/tas/TASWRCT/2019/47.html
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